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ADMINISTRATIVE PROCEDURE — DE 
NOVO REVIEW — DRUNK DRIVING — 
POLICE OFFICERS 


In a de novo proceeding on the record, such 
as this review of a non-civil-service municipal- 
ity’s discipline of its police chief for in- 
toxication, the Law Division does not use an 
‘abuse of discretion’ standard but makes its 
own findings of fact and, unless the appellate 
court finds that its decision was arbitrary, 
capricious or unreasonable, or not supported 
by substantial credible evidence in the record 
as a whole, the de novo findings should not be 
disturbed. 


In conducting its de novo review, the Law 
Division made reasonable findings of fact, and 
its determination that the chief of police should 
be disciplined, although not for drunk driving 
(of which he had been acquitted in municipal 
court) but for drinking and driving ‘‘contrary 
to good order and discipline,’’ should not have 
been reversed by the Appellate Division; that 
charge was not based solely on the DWI 
charge, and police-department rules dictate a 
standard of conduct and require a burden of 
proof (preponderance of the evidence) wholly 
separate from N.J.S.A. 39:4-50. 


Supreme Court; In re Phillips, A-18 Sept. 
Term 1989; opinion by Garibaldi, J.; decided 
February 6, 1990; in Opinions Approved column 
February 15, 1990. 
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ADMINISTRATIVE PROCEDURE — EN- 
VIRONMENTAL PROTECTION 


The Administrative Procedure Act only 
prescribes the procedures to be followed if a 
party is entitled to a hearing by statutory or 
constitutional right; it does not itself establish 
the right, and no provision of the Coastal Area 
Facility Review Act or the Waterfront Devel- 
opment Act affords rights to a hearing on 
defendant’s proposed residential and marina 
project to a citizens group concerned with the 
—- of Barnegat Bay or to holders of 

Shellfish leaseholds. 


Appellate Division; Spalt et al v. N.J. 

. of Environmental Protection et al, 
A- 3480-8778; opinion by Coleman, P.J.A.D.; 
decided December 7, 1989; in Opinions Approved 
column December 28, 1989. 
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The substantial changes between proposal 
and adoption that DEP made in the rule for 
controlling ozone levels, by regulating the 
emissions of volatile organic substances in con- 
sumer products, strike at the heart of the rule 
itself; it must be republished and an additional 
opportunity to comment must be made avail- 
able to those adversely affected. 


Appellate Division; In re R 
Governing Volatile Organic Substances in 
Consumer Products, N.J.A .C. 7:27- 23, A- 
1226-89T1; opinion by Long, J.A.D.; decided 
February 26, 1990; in Opinions Approved column 
March 29, 1990. 
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ADMISSIONS — ATTORNEYS — EVI- 
DENCE — SETTLEMENTS 


Although Rule 52 (which prohibits the ad- 
mission into evidence of offers to com ) 
makes no mention of admissions of liability, it 
would undermine the social goal of encouraging 
settlements to admit into evidence against his 
client an attorney’s alleged admission of fact 
made during settlement negotiations; moreover, 
the statement was not made within the at- 
torney’s scope of authority. 


Law Division; Czuj v. Toresco Enterprises 
et al, L-04881-89; opinion by Menza, J.S.C.; 
decided November 17, 1989; in Opinions Ap- 
proved column March 1, 1990. 
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ADULT COMMUNITIES — RESTRICTIVE 
COVENANTS 


In the absence of evidence concerning the 
circumstances surrounding the drafting of the 
age-requirement exceptions for permanent 
residency contained in the master deed, and in 
the absence of evidence that the master deed 
intended to exclude couples from living to- 
gether, the word ‘‘companion’’ contained in the 
age-requirement-exceptions phrase includes a 
person who is not a spouse but who lives with a 
permanent resident in that type of relationship. 


Appellate Division; Shadow Lake Village 
Condominium Ass’n v. Zampella, A-6080- 
87T3; opinion by Keefe, J.A.D.; decided January 
24, 1990; in Opinions Approved column February 
22, 1990. 
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TOPICAL INDEX TO CASE DIGESTS 


125 N.J.L.J. Index Page 723 
ADVERSE POSSESSION — MUNICIPAL- 
ITIES 


A private citizen may not, by adverse pos- 
session, gain title to a piece of municipally- 
owned property which had been acquired 
through a tax foreclosure even though it is not 
dedicated or used for a public purpose; al- 
though other states have held that if the 
property is being held in a proprietary non- 
governmental capacity the doctrine of adverse 
possession will alienate title, a proprietary 
governmental test is fraught with difficulty and 
will not be applied in New Jersey. 


Appellate Division; Devins v. Borough of 
Bogota, A-3594-88T1; opinion by Scalera, 
J.A.D.; decided November 1, 1989; in Opinions 
Approved column February 8, 1990. 
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AFFORDABLE HOUSING — REAL ESTATE 
— TAXES 


A restrictive covenant that burdens land for 
the benefit of the public is, like an easement in 
gross, a value-reducing circumstance, and the 
assessment of a single-family residential unit 
that constitutes part of the municipality’s ‘‘of- 
ficial’ affordable-housing stock must take into 
account as a factor a deed restriction limiting 
its resale value to its initial purchase price (plus 
consumer-price-index increases). 


Appellate Division; Prowitz v. Ridgefield 
Park Village etc., A-1137-88T3; opinion by 
Pressler, P.J.A.D.; decided December 27, 1989; 
in Opinions Approved column January 25, 1990. 
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AGENTS/BROKERS — EVIDENCE — UM/ 
UIM COVERAGE 


Defendant-carrier’s proof of mass mailing as 
established by evidence that the custom of mass 
mailing was followed, as opposed to proof of 
mailing to each individual insured, was suf- 
ficient to conclusively establish the fact of 
mailing and overcome plaintiff’s assertion of 
nonreceipt of written notice of the option of 
purchasing additional UM/UIM coverage as 
required by N.J.S.A. 39:6A-23; also, since the 
Legislature has imposed this mandatory ob- 
ligation of mailing written notice on the car- 
rier, the insurance agent has no affirmative 
duty to notify the insured prior to the annual 
renewal date of the insurance policy, and 
plaintiff's action against the agent is dismissed. 


Appellate Division; Bruce v. James P. 
MacLean Firm et al, A-3286-88T3; (Judges 
Michels, Deighan and Brochin); decided Decem- 
ber 22, 1989; in Opinions Approved column 
February 8, 1990. 


Law Division; Bruce v. MacLean Firm et 


al, W-007547-86; opinion by Kleiner, J.S.C.; 


decided January 30, 1990; in Opinions Approved 
column February 8, 1990. 
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AGENTS/BROKERS — INSURANCE 


Where an automobile dealer authorized to 
sell credit life and disability insurance sold such 
insurance to plantiff when she financed the 
purchase of a car by having her husband sign 
as co-buyer, the dealer was under a duty to 
inform plaintiff of the significance of insuring 
her husband’s life as well as her own, even 
though she did not request such information or 
read the application or policy. 


a pea Division; Tomaszewski v. 
Ford, Inc. et al, A-3584-88T; opinion 
by Keefe, J.A.D.; decided April 30, 1990; in 





Opinions Approved column May 17, 1990. 
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AGGRAVATED ARSON — CRIMINAL 
MISCHIEF — IMPROPER BEHAVIOR 


Where key evidence was that defendant set a 
building on fire with the purpose of endanger- 
ing a police officer who was inside, the judge 
correctly refused to charge as lesser included 
offenses of aggravated arson (N.J.S.A. 2C:17- 
la) criminal mischief (2C:17-3a) and improper 
behavior (2C:33-2a(2)); purposeful or knowing 
criminal mischief under 2C:17-3a(1) typically 
involves damage to property without a potential 
to endanger the life of a person, and setting a 
building on fire is not merely tampering with 
the building under 2C:17-3a(2); nor is the 
evidence presented merely the petty disorderly 
persons offense of purposely causing inconven- 
ience, annoyance or alarm to the general public 
under 2C:33-2a(2). 


Appellate Division; State v. 

295-87T4; opinion by Brody, J.A.D.; decided 
December 7, 1989; in Opinions Approved column 
December 28, 1989. 


125 N.J.L.J. Index Page 160 


ALIBIS — INSTRUCTIONS 


The ‘‘other order’’ language in Rule 3:11-2 is 
meant to encompass procedural mechanisms 
similar to the adjournment specifically men- 
tioned in the rule and, since the trial judge’s 
‘‘late alibi’? charge was an improper comment 
on defendant’s exercise of his right to remain 
silent under Aceta, this conviction for third- 
degree possession of stolen property is re- 
versed; furthermore, as to the alibi portion of 
the testimony of the witness who was also a fact 
witness, lateness per se had no credibility 
implications. 


Appellate Division; State v. Sutton, A- 
1788-87T4; opinion by Long, J.A.D.; concurring 
opinion by Landau, J.A.D.; decided December 
8, 1989; in Opinions Approved column January 4, 
1990. 
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ANTE-NUPTIAL AGREEMENTS 


Here, where the parties did not append a 
schedule of their respective assets to the ante- 
nuptial agreement and plaintiff had no idea of 
defendant’s true net worth, and she was not 
fully informed by the attorney chosen for her 
of the intricate factors involved in equitable 
distribution or of her potential entitlement to 
rehabilitative or even permanent alimony, she 
did not make a knowing and intelligent waiver 
of those substantial legal rights and the trial 
court’s finding that the ante-nuptial agreement 
was unenforceable is affirmed. 


Appeliate Division; Orgier v. Orgler, A-891- 
88T3; opinion by Havey, J.A.D.; decided 
November 29, 1989; in Opinions Approved col- 
umn January 18, 1990. 
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APPEALS — ARBITRATION 


Many of appellants’ arguments were decided 
in the prior Appellate Division decision, which 
had to be enforced by the Law Division judge, 
and his order confirming the decision of the 
religious court to which the parties voluntarily 
submitted their dispute is affirmed. 


Appellate Division; Elmora Hebrew Cen- 
ter, Inc. v. Fishman et al, A-1591-88T5; per 
curiam opinion (Judges Petrella, O’Brien and 
Havey); decided March 14, 1990; in Opinions 
Approved column March 29, 1990. 


125 N.J.L.J. Index Page 1056 








Page I-One 


APPEALS — MEADOWLANDS 


Although the Hackensack Meadowlands Dis- 
trict Construction Board of Appeals may hear 
appeals that originate in more than one county, 
its jurisdiction is limited to appeals that origi- 
nate only in those portions of the 14 munici- 
palities in Bergen and Hudson Counties that 
comprise the District; thus, it is a local and not 
a state agency, and this appeal from its af- 
firmance of an order issued to plaintiff to 
augment the sprinkler system in a commercial 
building it leases in North Bergen is transferred 
back to the Law Division. 


Appellate Division; Walsh Trucking Co. v. 
Hackensack Meadowiands District Con- 
struction Board of Appeals, A-5905-87T1; 
opinion by Brody, J.A.D.; decided April 19, 
1990; in Opinions Approved column May 24, 
1990. 
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APPEALS — MOOTNESS — PAROLE 


Davis and Woupes are not controlling in this 
case, which does not involve either a revocation 
or a rescinding of parole, and defendant has 
not shown that the board’s decision not to 
parole him on his first eligibility date will 
subject him to any adverse consequences; 
therefore, his ‘‘illness or infirmity’? release 
from custody pursuant to Rule 3:21-10(b)(2) 
has mooted his appeal. 


Appellate Division; Granata v. N.J. State 
Parole Bd., A-4769-88T5; opinion by Brochin, 
J.A.D.; decided January 19, 1990; in Opinions 
Approved column February 8, 1990. 
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APPEALS — MOTOR VEHICLES — SPE- 
CIAL CIVIL PART 


When the Special Civil Part in Bergen 
County entertains a traffic matter, it does so as 
a court of limited criminal jurisdiction within 
the intendment of Rule 3:23-1, and defendant 
should have appealed his conviction for drunk 
driving to the Law Division, where he is 
entitled to a trial de novo. 


Appellate Division; State v. Natoli, A-280- 
88T2; per curiam opinion (Judges Pressler and 
Long); decided November 20, 1989; in Opinions 
Approved column December 28, 1989. 
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APPEALS — MUNICIPAL LAND USE 


The owners of property within 200 feet of 
plaintiff's tract who sought intervention im- 
mediately after the planning board decided not 
to appeal the Law Division’s final judgment 
granting subdivision approval, and sought it 
only for the purposes of appeal, met all the 
criteria of Rule 4:33-1 and should have been 
allowed to intervene as of right. 


The planning board had no jurisdiction over 
plaintiff's application for approval of a ‘‘lot- 
averaging’ subdivision plan for its 570-acre 
parcel, and the Law Division judgment grant- 
ing it is reversed; the township has not enacted 
a lot-averaging ordinance, and the c(2) ‘‘flex- 
ible’? variance power is not a license to under- 
take piecemeal, project-by-project rezoning of 
substantial tracts. 


Appellate Division; Chesterbrooke Limited 
Partnership v. Chester Twp. Planning Bd. 
et al, A-5910-87T2; opinion by King, P.J.A.D.; 
decided September 27, 1989; in Opinions Ap- 
proved column January 11, 1990. 
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APPEALS — RECUSAL 


A litigant satisfied with the judgment cannot 
have an advisory appellate evaluation of an 
alleged interlocutory error, and this appeal 
from a trial judge’s refusal to recuse himself in 
a case that resulted in a verdict for the party 
represented by the movant is dismissed (with 
guidance on the subject of recusal because the 
underlying problem might not go away). 


Appellate Division; Magill v. Casel, A-1115- 
88T2; opinion by Cohen, J.A.D.; decided Janu- 
ary 22, 1990; in Opinions Approved column 
February 22, 1990. 
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APPEALS — SETTLEMENTS — TAXES 


The Tax Court correctly determined that, 
since the parties had voluntarily settled their 
dispute concerning the town’s tax assessment of 
the Postal Service’s facility, it lacked juris- 
diction to hear the Postal Service’s appeal. 
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Appellate Division; United States Postal 
Service v. Town of Kearny, A-2471-88T2; 
per curiam opinion (Judges Pressler, Long and 
Gruccio); decided December 26, 1989; in Opin- 
ions Approved column January 25, 1990. 
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ARBITRuTION 
(see also APPEALS) 


An arbitration award can and should be 
vacated where, as here, there is no evidence in 
the record to support it. 


Appellate Division; McHugh | ated 
v. Soldo Construction Co., Inc. al, A- 
4798-88T 1; opinion by Skillman, J.A.D.; decided 
January 29, 1990; in Opinions Approved column 
February 22, 1990. 
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An arbitration provision covering claims 
“relating to’’ a contract is broader than one 
that covers claims merely ‘‘arising out of’ a 
contract; in the absence of an unambiguous 
limitation on what is intended to be arbitrable 
(such as in Cohen), the strong federal and state 
policies favoring arbitrability must be followed, 
and this matter is remanded for arbitration 


Appellate Division; Yale Materials Han- 
Corp. v. White Storage & Retrieval 
Systems, Inc., A-1748-89T2F; opinion by 
Landau, J.A.D.; decided April 26, 1990; in 
Opinions Approved column May 17, 1990. 
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ARBITRATION — LABOR LAW — PUBLIC 
EMPLOYMENT 


Absent clear language in a collective negotia- 
tions agreement conferring the right on a 
public employee to invoke the arbitration pro- 
visions in the grievance machinery of the 
agreement, the majority representative has the 
exclusive right to invoke arbitration on behalf 
of a member cf the employee organization; in 
turn (as in federal labor relations), the em- 
ployee organization owes a duty of fair repre- 
sentation to the employee and would be subject 
to an unfair-labor-practice charge under 
N.J.S.A. 34:13A-5.4b and possibly a lawsuit for 
any breach of that duty. 


Supreme Court; D’Arrigo v. State Board 
of Mediation et al, A-56 Sept. Term 1989; 
opinion by O’Hern, J.; decided May 31, 1990; in 
Opinions Approved column June 7, 1990. 
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ASBESTOS — CIVIL PROCEDURE — 
STRICT LIABILITY 


A trial judge’s discretion to permit supple- 
mental affidavits on summary-judgment mo- 
tions should be exercised to increase, not to 
limit, the likelihood that the information before 
the court reflects the facts that could be ad- 
duced at trial; excluding additional evidence of 
asbestos exposure was error, and the grant of 
summary judgment to the remaining defen- 
dants is reversed. 


At the summary-judgment motion in this 
cumulative-exposure case against known man- 
ufacturers, plaintiffs need only produce evi- 
dence from which a fact-finder, after assessing 
the frequency, regularity and proximity of their 
contacts with a particular manufacturer’s fri- 
able asbestos, could reasonably infer toxic ex- 


posure. 


Appellate Division; Sholtis et al v. Ameri- 
can Cyanamid Co. et al, A-1873-88T2; opin- 
ion by Dreier, J.A.D.; decided December 22, 
1989; in Opinions Approved column January 18, 
1990. 
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ASBESTOS — CONTRIBUTION 


If any or all of these defendants are found to 
have supplied some of the asbestos used by 
plaintiffs’ employer over 40 years, any proof 
allowing a reduction from joint and several 
responsibility would come from their urging 
that their respective shares should be reduced; 
they would merely be joint tortfeasors, seeking 
as a matter of traditional ‘‘risk-modification”’ 
(not to be confused with market-share risk 
modification) to reduce their culpability on 
proof of an allegedly safer product or a smaller 
share of plaintiffs’ total exposure. 


Appellate Division; Sholtis et al v. Ameri- 
can Cyanamid Co. et al, A-1873-88T2; opin- 
ion by Dreier, J.A.D.; decided December 22, 
1989; in Opinions Approved column January 18, 
1990. 
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ASSAULT — DE MINIMIS 


TV discussion shows must not be laced with 
violence and incitement to violence, and 
dismissing as de minimis this prosecution for 
simple assault would send a clear message that 
‘anything goes,”’ including physical attacks by 
the host on his guests (here, an open-handed 
slap on the face); a physical assault is not 
reduced to triviality by the fact that a person 
with a good background commits it, and de- 
fendant’s motion to dismiss is denied. 
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Law Division; State v. Downey, C-87-1432; 
opinion by Humphreys, A.J.S.C.; decided Feb- 
ruary 16, 1988; in Opinions Approved column 
June 7, 1990. 
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ATTORNEYS-CLIENT PRIVILEGE — 
COUNTIES — GRAND JURIES — SUB- 
POENAS 


The attorney-client privilege is fully applic- 
able to communications between a public entity 
such as this county board of freeholders and 
attorneys retained to represent it, and the State 
has not satisfied the tripartite Koslov test for 
making it yield since the grand jury has not 
exhausted other means of obtaining the infor- 
mation it seeks; however, a blanket motion to 
quash a subpoena ad testificandum is extremely 
inadvisable, and the Law Division should re- 
quire these attorneys to appear before the 
grand jury and assert the privilege to the 
specific questions put to them (it would not 
apply to an inquiry into billing). 


Appellate Division; In re Farber et al, A- 
5515-88T1; opinion by Baime, J.A.D.; decided 
November 15, 1989; in Opinions Approved col- 
umn May 17, 1990. 
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ATTORNEY-CLIENT PRIVILEGE — 
GRAND JURIES 


The grand jury subpoena served on an at- 
torney who has refused to divulge information 
to anyone outside the Public Defender’s Office 
regarding a former client’s alleged threat to 
have another attorney killed if he continued as 
counsel for a co-defendant will not be quashed 
because that type of communication is not 
privileged. 


Law Division; In re Gonnella, AM-278- 
89T2F; opinion by Kuechenmeister, J.S.C.; 
decided August 28, 1989; in Opinions Approved 
column February 8, 1990. 
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ATTORNEYS 
(see also ADMISSIONS) 


ATTORNEYS — CONTEMPT 


If a court believes that an attorney’s affront 
to justice calls for the exercise of its contempt 
power, the procedures should accord with the 
degree of the interests involved and the need 
for reliable fact-finding; in most cases, that 
means that a court confronted with a mid-trial 
contempt will give immediate notice of intent to 
treat the conduct as contemptuous — the party 
may later retreat from or explain the apparent 
contempt. 


Should it be necessary to adjudge the con- 
tempt when the party is exposed to a loss of 
liberty, the adjudication should be made by 
another judge (unless there is no other way to 
continue the trial) on the basis of the record 
certified to that court, supplemented by any 
further oral or written submissions (the party 
charged would have a right to be represented 
by counsel in such a proceeding); in all con- 
tempt cases in which the detachment of the 
court may reasonably be questioned, a hearing 
before another judge is desirable. 


Here, although the attorney’s conduct in 
mocking the court’s rulings in an open pro- 
ceeding by gestures and laughter warranted 
censure, the procedures were not consonant 
with loss of liberty, and the Appellate Division 
correctly vacated the two-day jail sentence (no 
discredit is intended or due the trial judge, who 
followed prior precedent in proceeding as he 
did). 

Thus far, New Jersey has been spared, for 
the most part, the incivility that has begun to 
mark the practice of law elsewhere; the Su- 
preme Court expects those with the profes- 
sional responsibility of keeping the constitu- 
tional guarantees of “‘life, liberty and prop- 
erty’? to always display a courteous and re- 
spectful attitude towards anyone and everyone 
who has anything to do with the legal process. 


Supreme Court; In re James B. Daniels, A- 
118 Sept. Term 1987; per curiam opinion; 
decided February 28, 1990; in Opinions Approved 
column March 15, 1990. 
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ATTORNEYS — ETHICS 


Although respondent, who was admitted in 
1970, commingled his clients’ funds with his 
own funds by paying business expenses from 
his attorney trust account and personal ex- 
penses from his business account, occasionally 
depositing his own funds into the trust account, 
and never keeping a running balance of the 
trust account or using client ledger cards, he 
did not knowingly misappropriate client funds; 
of significance are the facts that he did not 
design his own bookkeeping system but fol- 
lowed the practices of his prior employer, his 
unfamiliarity with administration of a lawyer’s 
trust account, and his lack of knowledge con- 
cerning the daily balance of the accounts; 
because of these circumstances plus the chaotic 
condition of the practice he took over, the lack 
of the financial injury to any client, his current 
enrollment in a course of trust-accounting by 
ICLE, and his otherwise unblemished record, a 
three-month suspension rather than a one-year 
suspension as recommended by the Disciplinary 
Review Board, is the appropriate level of 








discipline. 


Supreme Court; In re Gallo, D-11 Sept. Term 
1989; per curiam opinion; decided December 15, 
1989; in Opinions Approved column December 
28, 1989. 
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Although respondent did not knowingly mis- 
appropriate funds, his misconduct in having no 
record-keeping of his trust account was ex- 
tremely serious, and he is suspended for six 
months. 


Supreme Court; In re Victor Librizzi, Jr., 
D-20 Sept. Term 1989; per curiam opinion; 
decided February 16, 1990; in Opinions Approved 
column March 1, 1990. 
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Respondent has been a member of the bar 
for many years, he has never been the subject 
of prior discipline, and his misconduct (swear- 
ing that a statement about an injury to him 
that he had written and signed had been 
written and signed by his deceased wife) arose 
out of one incident; nonetheless, his delib- 
erately lying under oath in a civil action 
pursued for his own benefit directly under- 
mines the administration of justice and, more- 
over, he shows little remorse and appears to 
fail to understand the gravity of the offense, 
and he is suspended for three years. 


Supreme Court; In re Thomas A. Lunn, D- 
19 Sept. Term 1989; per curiam opinion; dissent 
by Clifford, J.; decided March 16, 1990; in 
Opinions Approved column March 29, 1990. 
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Respondent, who was grossly negligent in his 
representation of eight clients, engaged in a 
pattern of neglect, negotiated settlements with- 
out the authorization of the clients, advanced 
significant sums of money to clients for per- 
sonal expenses, and engaged in other conduct 
that adversely reflects on his fitness to practice 
law, is suspended for six months. 


Supreme Court; In re Arthur N. Martin, 
Jr., D-14 Sept. Term 1989; per curiam opinion; 
decided March 23, 1990; in Opinions Approved 
column April 5, 1990. 
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Respondent is publicly reprimanded for hav- 
ing sent a letter to his former employer threat- 
ening to disclose ‘‘lax security’’ in its computer 
operations if it did not withdraw its demand 
for counsel fees under Federal Rule 11 after his 
wrongful-discharge suit was dismissed; if this 
information had had any genuine coercive 
value, respondent would have been suspended 
for six months. 


Supreme Court; In re Leslie A. Dienes of 
Metuchen, D-32 Sept. Term 1989; per curiam 
opinion; decided April 6, 1990; in Opinions 
Approved column April 19, 1990. 
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Even accepting respondent’s explanation of a 
non-fraudulent motive in conveying 11.5 acres 
to his mother for no consideration a day before 
the hearing on his ex-wife’s application for 
support arrearages and distribution of property 
(at which he appeared pro se), there can be no 
legitimate reason for his failure to inform the 
court or to amend his certification of assets 
(fortunately, despite his dissembling, no one 
was seriously hurt and the court was not 
actually misled); respondent, who was privately 
reprimanded in 1986 in another matter, is 
suspended for three months. 


Supreme Court; In re Stephen P. Kernan 
of Bridgeton, D-85 Sept. Term 1989; per 
curiam opinion; decided March 30, 1990; in 
Opinions Approved column April 12, 1990. 
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It is one thing to panic in the face of the 
overwhelming pressure of events and another 
thing to tell a fellow attorney that a signature is 
genuine when it is not, and respondent’s un- 
fortunate act of compounding his own mis- 
conduct requires a two-year suspension; con- 
veyancing, like so many aspects of the practice 
of law, depends greatly on mutual trust be- 
tween lawyers, and a lawyer’s word must be a 
bond. 


Supreme Court; In re Steven J. Weston, D- 
66 Sept. Term 1989; per curiam opinion; decided 
April 12, 1990; in Opinions Approved column 
April 26, 1990. 
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Where, as here, the private affairs of an 
attorney have been put in issue and it has been 
plainly established, by admissions or by the 
collateral findings of another tribunal of gov- 
ernment (here, the FCC) that the attorney has 
willfully violated the law, the Court can no 
more blink at it than if there had been a jury 
verdict; respondent’s discipline is only a public 
reprimand because it has not heretofore been 
made clear that a finding of willful failure to 
file income tax returns will almost invariably 
merit suspension even absent a criminal con- 
viction. 


Supreme Court; In re Mary C. Garcia, D-73 
Sept. Term 1989; per curiam opinion; decided 
May 18, 1990; in Opinions Approved column 
May 31, 1990. 
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In view of the severity of the multiple ethical 
violations committed by respondent, he is sus- 
pended for two years; restoration to practice 
will depend on the disposition of an indictment 
charging him with theft by deception and bad- 
check offenses. 


Supreme Court; In re Louis B. Youmans, 
D-100 Sept. Term 1989; per curiam opinion; 
decided May 18, 1990; in Opinions Approved 
column May 31, 1990. 
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ATTORNEYS — ETHICS — MUNICIPAL 
PROSECUTORS 


Where, as here, a municipal prosecutor be- 
comes aware of an improper motive directly 
affecting the administration of justice on the 
part of a police officer in a case before the 
municipal court, which if undisclosed could 
mislead the court, RPC 3.3(a)(5), or could 
contribute to an improper or illegal result that 
benefits the witness, RPC 3.3(a)(2), the failure 
to disclose such information violates the Rules 
of Professional Conduct; respondent’s failure to 
advise the court of the apparent or possible 
motive for the testing officer’s departure from 
the courthouse when a certain drunk-driving 
case was called peremptorily was clearly un- 
ethical, although he did not purposely or af- 
firmatively attempt to subvert the administra- 
tion of justice; he is publicly reprimanded. 


Supreme Court; In re George G. Whitmore 
of Red Bank, D-18 Sept. Term 1989; per 
curiam opinion; decided February 16, 1990; in 
Opinions Approved column March 1, 1990. 
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ATTORNEYS — ETHICS — PUBLIC UTIL- 
ITIES — SUBPOENAS 


The code of ethics prohibiting BPU employ- 
ees from engaging ‘‘in the private practice of 
law for compensation,’’ which was adopted by 
the BPU president, was invalid because a BPU 
code of ethics can only be adopted by its 
**head,’’ which is its board of commissioners; 
thus, the purpose of the investigation by the 
Executive Commission on Ethical Standards 
was gutted and the subpoena it issued to the 
BPU employee, directing him to produce his 
client list and trust-account book, was correctly 
quashed by the Law Division. 


Appellate Division; N.J. Executive Comm’n 
on Ethical Standards v. Byrne, A-4622- 
88T3; opinion by Cohen, J.A.D.; decided Janu- 
ary 22, 1990; in Opinions Approved column 
February 22, 1990. 
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ATTORNEYS — LIMITATIONS OF AC- 
TIONS 


Although plaintiff became aware of defen- 
dant-lawyer’s apparent malpractice in choosing 
the wrong date for equitable distribution but 
did not file her malpractice complaint until 
after six years from the date of discovery, and 
that claim is therefore time barred, this does 
not affect her other malpractice claim against 
defendant for not filing a tort claim for bat- 
tery, which is a completely separate cause of 
action that arose when the statute of limitations 
expired as to that marital tort. 


Law Division; Aykan v. Goldzweig, L- 
55035-88; opinion by Sullivan, J.S.C.; decided 
October 11, 1989; in Opinions Approved column 
February 8, 1990. 
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ATTORNEYS — UNIONS 


An attorney’s representation of a firefighters’ 
union does not automatically disqualify the 
lawyer from representing a member of that 
union in a oral uiiie ae oa in which a 
fellow member will ; the union is not an 
organization of law-enforcement officials, nor 
does it have the ‘‘quasi-official status’? and 
close relationship to the administration of jus- 
tice that the PBA has, and there is no signif- 
icant risk of detriment to public confidence in 
the justice system requiring the attorney’s dis- 
qualification for an ‘“‘appearance of im- 
propriety.” 


Supreme Court; Fiamma v. Atlantic City 
Fire Dept., A-146 Sept. Term 1989; per curiam 
opinion; decided May 9, 1990; in Opinions Ap- 
proved column May 17, 1990. 
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ATTORNEYS’ FEES — CIVIL PROCEDURE 


Rule 1:20A-6, which provides that before 
filing a complaint to recover a fee the attorney 
must first notify the client of the remedy of 
arbitration, applies to a petition requesting the 
court to determine and enforce a lien for legal 
services t to N.J.S.A. 2A:13-5; the 
petition of defendant’s former counsel in this 
matrimonial litigation does not allege that such 
notice was given, and it is dismissed without 
prejudice. 


Chancery Division; Rosenfeld v. 
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Rosenfeld, FM 19226-88E; opinion by Bassle 
J.S.C.; decided October 18, 1989; in Opinions 
Approved column December 28, 1989. 
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ATTORNEYS’ FEES — DISCOVERY 


In order to determine if costs, including 
attorneys’ fees, should have been awarded 
pursuant to Rule 4:23-3 in this case where 
plaintiff's deposition testimony revealed that his 
answers to defendant’s requests for admissions 
were not accurate, and summary judgment was 
granted in defendant’s favor, the trial judge 
should have determined if the requests for 
admissions were directed to matters that are 
relevant, factual, not privileged and deal with 
central controverted issues, and if plaintiff had 
a reasonable ground for not admitting the 
requests; further, there is no reason why ex- 
penses caused by a party failing to answer a 
request should be recoverable only if the ex- 
penses are incurred as a result of a trial. 


late Division; DeWalt v. Dow Chem- 
ical Company et al, A-5899-88TiF; opinion by 
Scalera, J.A.D.; decided December 8, 1989; in 
Opinions Approved column January 4, 1989. 
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ATTORNEYS’ FEES — DYFS 


There is no basis on which to order payment 
for attorneys appointed in Title 30 cases in- 
volving the termination of parental rights; Title 
30 does not contain the authorization to pay 
‘necessary expenses’’ as did the statute in State 
v. Rush, and the appointment of unpaid coun- 
sel does not violate due process or equal 
protection. 


Supreme Court; DYFS v. D.C. and M.C. et 
al, A-49 Sept. Term 1988; per curiam opinion; 
decided April 5, 1990; in Opinions Approved 
column April 19, 1990. 
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ATTORNEYS’ FEES — EDUCATION 


The Commissioner of Education is not au- 
thorized to award counsel fees in education- 
discrimination proceedings brought before the 
Commissioner, as in this case, or in cases 
transferred to the Commissioner from other 
administrative agencies; counsel fees are not 
available in an action brought before an ad- 
ministrative agency other than the Division on 
Civil Rights; petitioner, a female high school 
student who was excluded from the football 
team, and who originally only filed her com- 
plaint with the Commissioner, may now invoke 
the jurisdiction of the Division of Civil Rights, 
supported by the successful resolution of her 
substantive claim by the Commissioner and 
seek counsel fees since she could have initially 
filed her gender-discrimination claim with both 
agencies and had the claim for counsel fees 
severed even if the actions were consolidated 
and transferred to the Commissioner under the 


predominant-interest test. 
Ss Court; Baisley v. North Hunt- 
Regional School trict Bd. of Ed. 


et al, A-15 Sept. Term 1989; opinion by Han- 
dier, J.; decided February 1, 1990; in Opinions 
Approved column February 15, 1990. 
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ATTORNEYS’ FEES — FRIVOLOUS AC- 
TIONS — MORTGAGES 


Plaintiff-mortgagee is entitled to attorneys’ 
fees under N.J.S.A. 2A:15-59.1, the frivolous 
claims statute, in addition to attorneys’ fees 
already awarded under Rule 4:42-9 where de- 
fendants-mo ’ answer contained no legal 
or equitable defenses; however, since a sub- 
stantial portion of attorneys’ fees would have 
been incurred regardless of the contesting an- 
swer (i.e., those costs and fees incurred prior 
to the filing of the answer as well as those 
incurred after summary judgment was en- 
tered), those fees should not be awarded under 
2A:15-59.1. 


Chancery Division; Somerset Trust Com- 
pany v. Sternberg et al, F-1365-89; opinion 
by Diana, J.S.C.; decided November 28, 1989; in 
Opinions Approved column February 8, 1989. 
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ATTORNEYS’ FEES — MATRIMONIAL 
LAW 


Where, as here, a judge has had substantial 
involvement in a matrimonial case, a reserved 
counsel-fee motion involving reasonableness, 
ability to pay, and good faith (in any combina- 
tion) should be resolved by that judge regard- 
less of a later reassignment; when in doubt, a 
judicial system that regards substantial justice 
as a value above and beyond administrative 
convenience requires that the trial judge should 
retain jurisdiction over a fee motion in spite of 
a transfer in responsibilities. 


A motion for counsel fees in a matrimonial 
case must establish the applicant’s need and the 
ability of the former spouse to pay, and the 
trial judge must take into account the good or 
bad faith of either party; the order denying 
counsel fees to the former wife is reversed and 
the matter is remanded to the original trial 
judge for a full review in light of Williams v. 

Williams and N.J.S.A. 2A:34-23. 








Appellate Division; Salch v. Salch, A-6088- 
88T5; opinion by Long, J.A.D.; decided May 1, 
1990; in Opinions Approved column May 17, 
1990. 
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— FEES — MATRIMONIAL 


This retainer agreement is deficient in that it 
does not state that the premium billing (i.e., 
contingency fee over and above the hourly rate) 
applies only to the attorney’s representation on 
equitable distribution, and also fails to state the 
exact formula to be applied to the ‘‘amount in 
controversy’? and the ‘‘result accomplished”’ 
(i.e., the exact percentage); thus, the agreement 
violates Rule 1:21-7A and RPC 1.5(c) and 
plaintiff's attorney is directed to remove the 
premium charges from plaintiff's bill. 


Chancery Division, Family Part; Salerno v. 
Salerno, M-07868-88; opinion by Herr, J.S.C.; 
decided February 6, 1990; in Opinions Approved 
column June 7, | ! 
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ATTORNEYS’ FEES — POLICE OFFICERS 


Under N.J.S.A. 40A:14-155 as amended in 
1986, a police officer is entitled to counsel or 
reimbursement of attorneys’ fees only where he 
is charged with an infraction arising from the 
lawful exercise of police powers in furtherance 
of his duties, and not as a result of his failure 
o perform his official duties; although here, 
the plaintiff-police officer’s indictment and 
disciplinary charges were dismissed in his fa- 
vor, he is not entitled to reimbursement since 
the charges arose out of plaintiff's failure to 
arrest persons using drugs. 


late Division; Sparkman v. City of 

ntic City, A-2769-88T5; opinion by Mich- 

els, P.J.A.D.; decided January 19, 1990; in 
Opinions Approved column February 8, 1990. 
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The 1986 amendment to N.J.S.A. 4A:14-155 
was intended to take away reimbursement for 
defending charges where the acts of the police 
officer, even though occurring when he was 
coincidentally performing official duties, were 
not occasioned by the mere careless or over- 
zealous performance of those duties but by an 
ulterior, illegal A og that actually constituted a 
perversion of his job; the Chancery Division 
order that the city pay the counsel fees of two 
officers acquitted of stealing impounded co- 
caine, official misconduct, failure to prevent 
the use of drugs and failure to arrest is 
reversed. 


Appellate Division; Bruno v. Atlantic City 
et al, A-1118-88T1; opinion by Shebell, J.A.D.; 
decided March 21, 1990; in Opinions Approved 
column April 12, 1990. 
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AUTO INSURANCE 


Where an offer to renew an insurance policy 
is made by the insurer in accordance with the 
applicable regulations and the offer is not 
accepted by timely payment of the premium, 
the policy lapses on the expiration date, and the 
insurer need not issue a notice of cancellation; 
however, in this case no specific finding was 
made that a renewal offer actually was made, 
and therefore the matter is remanded. 


e Division; Lopez v. N.J. Automo- 

Insurance Underwriting Ass’n et 

al, A-11-89TS5; opinion by Keefe, J.A.D.; decid- 

ed February 15, 1990; in Opinions Approved 
column March 8, 1990. 
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Where an insured fails to comply with a 
conditional offer to renew by failing to send the 
premium prior to the due date, the policy 


‘lapses and a notice of cancellation need not be 
‘mailed — the decision of the trial court finding 


otherwise is reversed; however, where, as here, 
the insurer retains a premium which has been 
received after the due date, issues a declaration 
sheet and an insurance identification card, and 
does not apprise the insured that his policy has 
lapsed and the payment has not been accepted, 
the doctrine of equitable estoppel may apply; 
this case is remanded to determine this issue. 


Appellate Division; Cervone v. N.J. Auto- 
mobile Full Insurance Underwriting Ass’n 
et al, A-3007-88T1; opinion by Baime, J.A.D.; 
decided February 15, 1990; in Opinions Approved 
column March 8, 1990. 
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A verbal or physical confrontation with the 
occupants of another vehicle is not part of the 
normal use of a car, and the trial court 
correctly determined that neither PIP nor UM 
benefits are available for the stabbing of plain- 
tiff’s decedent, who had voluntarily gotten out 
of the car in which he was a passenger to have 
words with the occupants of a car that had 
blocked its exit and subsequently fled. 


Appellate Division; Vasil v. Zullo et al, A- 
2197-88TS5; opinion by Skillman, J.A.D.; decided 
February 16, 1990; in Opinions Approved column 
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The sister of a deceased who is killed in an 
automobile accident cannot recover essential- 
services benefits under the decedent’s automo- 
bile insurance policy where the surviving sister 
resided in a separate household. 


late Division; Marion Kilgannon v. 
Allstate Ins. Co., A-4454-88T3; opinion by 
Wefing, J.S.C. (t/a); decided February 20, 1990; 
in Opinions Approved column April 15, 1990. 
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A ‘“‘resident relative’? as used in N.J.S.A. 
39:6A-4.3 is any family member of an insured’s 
household regardless of whether they are eco- 
nomically dependent on the insured or an 
immediate member of the insured’s family, and 
is subject to the ‘‘cost-containment options’’ 
selected by the insured. 


Appellate Division; Swydersky v. Pruden- 
tial Commercial Ins. Co., A-4190-88T3; opi- 
nion by Shebell, J.A.D.; decided March 28, 
1990; in Opinions Approved column April 19, 
1990. 
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AUTO INSURANCE — BURDENS — PHY- 
SICIANS 


N.J.S.A. 39:6A-13(d) is concerned with the 
convenience of injured claimants, requiring 
them to travel outside of their municipality of 
residence at the insurer’s request only if no 
qualified physician can conduct an examination 
there, and then only to an area that is in closest 
proximity to their residence; however, because 
examinations are conducted to assure the car- 
rier that claims are legitimate, the carrier 
should generally decide which physicians it 
deems “‘qualified”’ and claimants have the 
me of coming forward in a summary 

ng under N.J.S.A. 39:6A-13(g) pi 
Rule 4:67 with some evidence that there is a 
‘*qualified physician’ in their municipality or 
in closer proximity to it than the physician 
selected by the carrier. 


Appellate Division; Benyola v. Alistate 
Insurance Company, A-3539-88T1; opinion by 
Stern, J.A.D.; decided January 3, 1990; in 
Opinions Approved column January 25, 1990. 
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AUTO INSURANCE — MOPEDS 


A moped cannot be occupied unless it is in 
operation, cannot be entered into unless it is 
about to be put into operation, and cannot be 
alighted from unless it has just been in opera- 
tion; plaintiff, who was walking or ‘‘scooting’’ 
his moped off the road after having collided 
with a van, was a pedestrian when he was then 
struck by a car and he is entitled to PIP 
benefits from the company that issued an auto 
insurance policy to his mother. 


Appellate Division; Sprague v. Niagara 
Fire Insurance Co. et al, A-1871-88T2; opin- 
ion by Brody, J.A.D.; decided March 8, 1990; in 
Opinions Approved column March 29, 1990. 


~ 
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AUTO INSURANCE — UMI/JUIM COV- 
ERAGE 


Where, as here, the driver who caused the 
car accident is underinsured, the credit to 
which the insurer of a victim of the accident is 
entitled is limited to the amount available to its 
insured (here, $15,000) after the tortfeasor’s 
insurer has paid other victims of the accident. 


Law Division; Goughan v. Rutgers Casu- 
alty Insurance Co., W-11698-89; opinion by 
Haines, A.J.S.C.; decided June 23, 1989; in 
Opinions Approved column April 26, 1990. 
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Plaintiff was entitled to a trial by jury when 
he alleged that defendant and its agent 
breached their duty to him by failing to advise 
him of the availability of higher underinsured 
motorist coverage; it cannot be concluded that 
because an agency relationship happens to ex- 
ist, and plaintiff may thus be entitled to an 
equitable remedy or reformation, that plaintiff 
should be denied his inviolate right to a jury 
trial on the identical issues of breach of duty 
that he would otherwise enjoy if no agency- 
employment relationship existed. 


Appellate Division; Weinisch v. Sawyer et 
al, A-4031-87T3; opinion by Shebell, J.A.D.; 
decided December 6, 1989; in Opinions Approved 
column December 12, 1989. 
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BAIL — DUE PROCESS — RIGHT TO 
COUNSEL 


The first bail review is a ‘‘critical stage”’ in a 
criminal prosecution which requires courts to 
honor defendants’ constitutional right to coun- 
sel, right to appear in person, and right to due 
process; it would be impractical for counsel to 
be present for the initial setting of bail, but a 
brief written statement of the reasons for that 
bail decision must be placed in the file of the 
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case or attached to the bail report, addressing 
the amount fixed, the conditions imposed, the 
use of a warrant instead of a summons, and 
any denial of a 10% bail. 


Law Division; State v. Fann et al, Ind. 89- 
07-0606-I; opinion by Haines, A.J.S.C.; decided 
January 18, 1990; in Opinions Approved column 
March 15, 1990. 
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BAIL JUMPING — LIMITATIONS OF AC- 
TIONS 


The Legislature did not intend to proscribe 
bail jumping as a continuous offense, so the 
five-year period for prosecutions in N.J.S.A. 
2C:1-6 would preclude this prosecution unless 
(f) applies; whether defendant did ‘‘flee from 
justice,’’ as the State contends, is a question 
for the jury, so he is not entitled to have the 
indictment dismissed. 


Law Division; State v. Meltzer, Ind. I-250-J- 
78; opinion by Diana, A.J.S.C.; decided October 
20, 1989; in Opinions Approved column Decem- 
ber 28, 1989. 
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BANKRUPTCY 


Where the debtor had invoices past due and 
the creditor arranged new terms under which 
goods would still be supplied, including termi- 
nating past dealings with the debtor on an 
open-account basis and utilizing lien procedures 
not previously used, the preferential payment 
by the debtor could not be considered as having 
been made in the ordinary course of business 
under 11 U.S.C. 547(c)(2), and the trustee 
could therefore set aside the payment. 


In the Matter of J.P. Fyfe, Inc. of Florida 
v. Bradco Supply Corporation, No. 89-5182; 
on appeal from the District Court of the District 
of New Jersey; opinion by Rosenn, U.S.C.J.; 
filed December 8, 1989. 
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BANKS 
(see also CREDITORS’ RIGHTS) 
BANKS — CDs 


There is no merit to plaintiff's allegations 
that the bank violated federal or state law by 
first allowing his uncle, now deceased, to add 
‘‘in trust for’’ a sister to his CD and later not 
allowing him to delete her name without a 
penalty; further, the bank did not have a duty 
to inform the CD owner when he added the 
‘*1.T.F.”* of its policy that if he were to delete 
it he would be subject to an early-withdrawal 

nalty (which later information dissuaded him 
fro om doing so when he wanted to, leaving the 
CD in trust for his sister when he died before it 
matured) and the Appellate Division majority 
erred in grounding a cause of action against the 
bank in negligent misrepresentation under a 
‘failure to disclose’? theory; the trial court 
correctly dismissed the action against the bank. 


Supreme Court; Karu v. Feldman et al, A- 
34 Sept. Term 1989; opinion by Garibaldi, J 
decided May 29, 1990; in Opinions Approved 
column June 7, 1990. 
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BANKS — ENDORSEMENTS — FRAUD 


Although the payee was unaware of the 
fraud undertaking by his stockbroker and did 
not know that the stockbroker had transferred 
his funds to a fraudulent investment by forged 
endorsements, in order to ratify the endorse- 
ments the payee need only know, which he did, 
that the endorsements were being forged and 
that the transfers were being made (signif- 
icantly, the payee did not complain about the 
transfers); additionally, the funds reached the 
intended person — the payee’s injury was the 
result of entrusting his funds to the stock- 
broker, and not the result in which they were 
transmitted, and thus, the banks are not liable 
for compensatory damages; although punitive 
damages may be available in a proper case 
even though compensatory damages have not 
been provided, punitive damages are not 
available unless the party from whom such 
damages are sought has caused the plaintiff 
some harm as a result of the conduct; here, 
while there was evidence that the bank dis- 
regarded reasonable banking standards, the 
jury was never asked the necessary question, 
and the case is reman 


Appellate Division; Stella v. Dean Witter 
Reynolds, Inc., A-5205-87T5; opinion by 
Brochin, J.A.D.; decided April 24, 1990; in 
Opinions Approved column May 24, 1990. 
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BANKS — INTERSTATE COMMERCE 


Gerald A. Lewis, etc., Appellant v. Conti- 
nental Bank y et al, No. 87- 
1955, on appeal from the United States Court of 
Appeals for the Eleventh Circuit, argued Novem- 
ber 28, 1989, decided March 5, 1990. 
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BATTERED-WOMAN SYNDROME 


A defendant who invokes the battered- 
woman syndrome and intends to introduce 
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expert testimony with regard to it must submit 
to examination by appropriate experts selected 
by the State, the results of which will be 
admissible to rebut the defense. 


Appellate Division; State v. Myers, A-1006- 
87T1; opinion by Cohen, J.A.D.; decided Feb- 
ruary 28, 1990; in Opinions Approved column 
March 22, 1990. 
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BIFURCATION — MATRIMONIAL LAW 


There has been no showing here of ‘‘unusual 
and extenuating’’ circumstances that would 
require affording plaintiff the inequitable and 
preferential treatment of granting him a di- 
vorce prior to a resolution, by settlement or 
trial, of alimony and equitable distribution of 
this considerable marital estate; bifurcation 
would not help the overburdened court calen- 
dar and would yield a benefit to no one but 
plaintiff, who desires to remarry without ad- 
dressing his responsibility to reach a final 
disposition of those financial issues. 


Chancery Division; Leventhal v. Leventhal, 
FM-17077-87; opinion by Krafte, J.S.C.; decided 
October 11, 1989; in Opinions Approved column 
January 11, 1990. 
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BREATHALYZERS 


The breathalyzer, which errs on the low side 
in a significant number of cases in order not to 
overestimate blood alcohol in the greatest pos- 
sible number of cases, is a practical and 
reasonably accurate way of fulfilling the Legis- 
lature’s intent to provide a reliable and fair 
measure of alcohol in the brain (arterial blood 
is practically unobtainable, and breath — not 
venous blood — is the most consistently ac- 
curate reflection of the concentration of alcohol 
affecting the brain); breathalyzer results can 
continue to be used in prosecuting the per se 
offense of drunk driving, and their reliability 
will continue to be the subject of judicial notice 
(also, extrapolation evidence will continue to be 
inadmissible). 


Supreme Court; State v. Downie, A-33 
Sept. Term 1989; opinion by Garibaldi, J.; 
dissent by Stein, J.; decided January 31, 1990; in 
Opinions Approved column February 15, 1990. 
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BREATHALYZERS — DRUNK DRIVING 


The Legislature intended that a .10 reading 
from a properly operated and functioning 
breathalyzer (even though it has an accuracy of 

us or minus .01) is sufficient to support a 

WI conviction under the per se section of 
N.J.S.A. 39:4-50(a). 


Appellate Division; State v. Lentini, A- 
3848-88T5; opinion by D’Annunzio, J.A.D.; 
decided February 15, 1990; in Opinions Approved 
column May 17, 1990. 
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BREATHALYZERS — EVIDENCE 


A State Police Coordinator’s certification 
that ampoules from the same batch as that 
used in the defendant’s breathalyzer test had 
been randomly selected and tested satisfies that 
spot-checking requirement and suffices as 
prima facie proof (although open to challenge) 
that the ampoules were properly constituted 
and mixed in the correct proportions; contrary 
to Dohme II, a reference to or production of an 
assay certificate from the manufacturer is not 
an indispensable prerequisite to admitting 
breathalyzer readings (although it is the pre- 
ferred practice and it would seem to be ex- 
tremely simple for the State Police to include a 
reference in the certification to an inspection of 
the assay certificate and a reliance on its 
contents). 


Appellate Division; State v. Maure etc., A- 
2333-89TS; opinion by Baime, J.A.D.; concur- 
rence by Shebell, J.A.D.; decided April 17, 
——y in Opinions Approved column May 3, 
1990. 
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BURDENS 
(see also AUTO INSURANCE) 


BURDENS — DISCRIMINATION 


The Appellate Division correctly construed 
these complaints as projecting claims of un- 
equal pay for equal work and correctly deter- 
mined that, under the New Jersey Law Against 
Discrimination where a plaintiff has established 
a prima facie case that unequally compensated 
work was ‘‘substantially equal,” the applicable 
analysis is that used in a classic federal Equal 
Pay Act case (the burden then shifts to the 
employer to prove, by a pre; of the 
evidence, one of four affirmative defenses), 
rather than the Title VII McDonnell Douglas 
analysis (where the employer only has the 
burden of articulating a legitimate reason for 
the apparently discriminatory treatment that 
can dispel the inference that it was caused by 
gender bias). 


Because this case was not tried under the 
standards correctly adopted by the Appellate 











Division, it is remanded for trial on the issue of 
gender discrimination (as well as damages), 
where the focus should be on comparing the 
jobs; if the responsibilities of the members of 
the team to which plaintiffs were assigned are 
found to have been substantially the same, 
defendants will have the EPA burden of proof 
but, if plaintiffs establish only that the jobs 
were ‘‘similar,’’ defendants will have only the 
McDonnell Douglas burden of explanation — 
plaintiffs will have the ultimate burden of 
proving that their unequal wages were at- 
tributable to discrimination on account of their 
gender. 


Supreme Court; Grigoletti et al v. Ortho 
Pharmaceutical Corporation et al, A-13 
Sept. Term 1989; opinion by Handler, J.; decid- 
ed March 5, 1990; in Opinions Approved column 
March 15, 1990. 
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BURDENS — PATERNITY 


The 1983 Parentage Act established ‘‘pre- 
ponderance of the evidence’ as the standard 
for proving paternity where, as here, no statu- 
tory presumptions apply; since the trial judge 
concluded that plaintiff had failed to prove 
defendant’s paternity by ‘‘clear and convinc- 
ing’’ evidence, this matter is remanded. 


Middiesex County 

Vv. G.G.., A-3668- 
88T2; per curiam opinion (Judges Petrella, 
O’Brien and Havey); decided December 20, 
1989; in Opinions Approved column January 25, 
1990. 


Appellate Division; 
Board of Social 
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CASE AND CONTROVERSY — ORIGINA- 
TION CLAUSE 


United States, Petitioner v. German 
Munoz-Flores, No. 88-1932, on writ of cer- 
tiorari to the United States Court of Appeals for 
the Ninth Circuit, argued February 20, 1990, 
decided May 21, 1990. 
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CASINOS — REHABILITATION 


Although the rehabilitation provisions of the 
Casino Control Act expressly operate only in 
respect of the disqualifying conduct specified in 
N.J.S.A. 5:12-86, where (as here) conduct un- 
der that provision and a demonstration of a 
lack of the ‘‘good character, honesty and 
integrity’’ required of casino employees by 5:12- 
90(b) are all part of the same transaction and 
constitute a single res gestae, both can be over- 
come by rehabilitation. 


Considering the constant threat to the integrity 
of the casino industry with which the Commission 
must vigilantly concern itself, renewing the li- 
cense of petitioner, a hard-working, economically 
disadvantaged grandmother with significant family 
responsibilities, to clean gaming rooms — despite 
her isolated act in 1985 of taking a cup of 63 one- 
dollar chips she believed abandoned, and then ini- 
tially denying it before returning the chips — 
would not pose an undue risk to the industry; 
considering her subsequent unblemished work 
history, the purpose, policy, and substantive pro- 
visions of the rehabilitation remedy compel the 
renewal of her license. 


Appellate Division; Dunston v. Dept. of 
Law & Public Safety, Division of Gaming 
nforcement et al, A-197-89T3; opinion by 
Pressler, P.J.A.D.; decided April 10, 1990; in 
Opinions Approved column April 26, 1990. 


125 N.J.L.J. Index Page 1340 
(see BANKS) 
CDS 


Since the State was unable to show circum- 
stances that would lead a reasonable person to 
infer that defendant had any form of legal 
possession or any control over the controlled 
dangerous substance of his co-defendant, the 
aggregation provision of N.J.S.A. 2C:35-5(c) 
does not apply and the second-degree posses- 
sion with intent to distribute charge against 
defendant, who was only shown to possess less 
than half an ounce of cocaine, is dismissed. 


Law Division; State v. Curry, Ind. 89-04- 
0649-I; opinion by Barisonek, J.S.C.; decided 
September 21, 1989; in Opinions Approved col- 
umn February 15, 1990. 
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CDS — COMPREHENSIVE DRUG RE- 
FORM ACT 


A defendant who committed a criminal drug 
offense before the effective date of the Com- 
prehensive Drug Reform Act of 1986 does not 
have the absolute right to demand to be sen- 
tenced under the Act; the plain language of the 
Act confers discretion on the sen court 
to sentence under either Act, provided that the 
defendant consents to any ex post facto appli- 
cation of the provisions of the new Drug 
Reform Act; the contrary holding of State vy. 
Toro is disapproved. 


Supreme Court; State v. Velez etc., A-80 
Sept. Term 1989; per curiam opinion; decided 
May 31, 1990; in Opinions Approved column 
June 7, 1990. 
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CDS — CONSPIRACY 


The mandatory penalties of the Com- 
prehensive Drug Reform Act imposed on de- 
fendant, a juvenile, who was adjudicated a 
delinquent for conspiracy to distribute cocaine, 
must be vacated since the plain language of 
N.J.S.A. 2C:35-15, 2C:35-16 and 2C:35-20 in- 
dicates that the penalties do not apply to 
convictions of conspiracy since conspiracy is 
net an offense defined under Chapters 35 or 
36, even if, as here, the object of that con- 
spiracy constitutes a Chapter 35 offense. 


Appellate Division; In the Interest of 
W.M., A-3807-87T4; opinion by Gruccio, 
J.A.D.; decided August 16, 1989; in Opinions 
Approved column January 4, 1990. 


125 N.J.L.J. Index Page 212 


CDS — MERGER — SCHOOLS — SEN- 
TENCING 


Because of the appropriateness of the Legis- 
lature’s non-merger policy in furthering its goal 
of stopping drug traffic in school zones, no 
federal or state constitutional rights are vio- 
lated by not merging defendant’s convictions 
for possession of a controlled dangerous sub- 
stance with intent to distribute and such pos- 
session within 1,000 feet of a school. 


Appellate Division; State v. Blow, A-5863- 
87T4; opinion by Shebell, J.A.D.; decided 
December 6, 1989; in Opinions Approved column 
December 28, 1989. 
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The Legislature did not intend an element of 
the crime of possessing a controlled dangerous 
substance within 1,000 feet of a school to be the 
particular real estate interest in the property, 
and defendant’s motion for acquittal on the 
charge of violating N.J.S.A. 2C:35-7 (which 
was subsequently amended to include property 
used for school purposes that is leased to, as 
well as owned by, a school board) on the 
ground that the State had not proved that the 
school board owned the school was correctly 
denied. 


Appellate Division; State v. Baez, A-5272- 
87T4; opinion by Brody, J.A.D.; decided January 
22, 1990; in Opinions Approved column February 
22, 1990. 
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The non-merger provision of N.J.S.A. 2C:35- 
7 does not violate the double-jeopardy clauses 
of the state and federal constitutions; the Leg- 
islature intended multiple punishments for 
ion with intent to distribute CDS and 

doing it within 1,000 feet of school property. 


Appellate Division; State v. Anaya, A-4240- 
87T4; per curiam opinion (Judges Petrella, 
O’Brien, and Stern); decided January 8, 1990; in 
Opinions Approved column February 15, 1990. 
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CDS — MERGER — SENTENCING 


By its enactment of the non-merger provi- 
sions of N.J.S.A. 2C:35-7 the Legislature in- 
tended that when a defendant is convicted of 
dealing in a CDS near a school the sentencing 
judge may impose the full panoply of third- 

rime penalties, not just that section’s 
mandatory period of parole ineligibility, in 
addition to the penalties available for a con- 
viction of the underlying 2C:35-5 (CDS dealing) 
offense. (Partial dissent filed.) 


Appellate Division; State v. Gonzalez, A- 
5841-87T4; opinion by Brody, J.A.D.; partial 
dissent by Skillman, J.A.D.; decided May 8, 
ae in Opinions Approved column May 31, 
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CDS — PLEA BARGAINS — SENTENCING 
— SEPARATION OF POWERS 


N.J.S.A. 2C:35-12 and 2C:35-14 can rea- 
sonably be interpreted in a manner that pre- 
serves the ultimate sentencing decision to the 
court rather than the prosecutor: although the 
prosecutor must initiate the decision to afford a 
defendant the opportunity for a lighter sen- 
tence, the Legislature fully intended to reserve 
to the judiciary the power to approve or reject 
any plea agreement; the court also retains the 
power to inquire into the reasons and other 
details of any agreement struck or rejected 
between a defendant and the prosecutor, both 
pre- and post-conviction. 


Appellate ; State v. Todd, A-2742- 
88T5; opinion by Scalera, J.A.D.; decided Feb- 
ruary 6, 1990; in Opinions Approved column 
March 1, 1990. 
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CDS — SEARCH AND SEIZURE 


A warrant to search ises used for the 
continuing retail sale of CDS may authorize the 
search of all persons already present or arriv- 
ing if, as here, the search is conducted when 
sales ordinarily take place, the premises are not 
of a sort likely to be also frequented by the 


person 
search is likely to be a party to the unlawful 








activity; authority in a warrant to search ‘‘all 
persons found therein reasonably believed to be 
connected with’’ the illegal activity should not 
be read to confer unconstitutionally unlimited 
authority or no authority at all on executing 
officers, but rather to exclude persons whose 
presence is innocently explainable on its face. 


Appellate Division; State in the Interest of 
L.Q., A-3878-87T4; opinion by Cohen, J.A.D.; 
decided November 2, 1989; in Opinions Ap- 
proved column December 14, 1989. 
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CEMETERIES 


Since the two brothers bought the burial plot 
as tenants in common and the sons of one of 
them each inherited a one-fourth undivided 
interest, the widow and children of one of those 
sons have an ownership interest and were 
entitled to bury their blood relative (the 
widow’s father) in that plot; the Cemetery Act 
does not require any registration by heirs who 
intend to retain their ownership interest, and 
the cemetery is entitled to rely on any co- 
owner’s interment authorization, so the com- 
plaint of the widow of the other original co- 
owner was correctly dismissed. 


Appellate Division; Weiss v. Cedar Park 
Cemetery et al, A-1052-88T2; opinion by 
Petrella, P.J.A.D.; decided April 12, 1990; in 
Opinions Approved column May 3, 1990. 
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In the absence of public-health concerns or 
investigative needs, the concept of ‘‘urgent 
necessity’ for disturbing a buried body seems 
to have little relevancy; plaintiff, who considers 
the decedent to have been her husband al- 
though they were not legally wed, has overcome 
the presumption against removal and has 
shown good cause for changing his burial site 
from one his father chose to one she and their 
daughter will not have difficulty visiting. 


Chancery Division; Felipe v. Vega, ATL C- 
000165-89; opinion by Gibson, J.S.C.; decided 
November 15, 1989; in Opinions Approved col- 
umn February 22, 1990. 
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CHARITABLE CONTRIBUTIONS — _ IN- 
COME TAX 


Harold Davis, et ux, Petitioners v. United 
States, No. 89-98, on writ of certiorari to the 
United States Court of Appeals for the Ninth 
Circuit, argued March 26, 1990, decided May 21, 
1990. 
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CHILD SUPPORT — MATRIMONIAL LAW 


A support award must take account of not 
only current income but property and capital 
assets, so the trial judge should have afforded 
the remarried father, who earns much more 
than the remarried mother, the opportunity to 
explore her assets before requiring him to pay 
a much larger share of their daughter’s college 
expenses; although the earnings of the mother’s 
present husband should not be considered when 
fixing her contribution to child support, the 
available income of each y should have 
been considered and, to the extent that the 
expenses of one party are attributable to main- 
taining a standard of living higher than that 
enjoyed in the previous marriage, it is a factor 
to be considered in apportioning support ob- 
ligations between the parties. 


Appellate Division; Enrico v. Goldsmith, A- 
525-88T1; opinion by Landau, J.A.D.; decided 
January 10, 1990; in Opinions Approved column 
February 1, 1990. 
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As provided by the Minnesota judgment, 
support was no longer due after the pre- 
determined date of the child’s emancipation; 
N.J.S.A. 2A:17-56.23a applies to on-going 
support obligations and does not bar this order 
eliminating child support as of the emancipa- 
tion date even though the motion was filed 
after that date. 


Chancery Division, Family Part; Thorson 
v. Thorson, D-453-83; opinion by Krafte, 
J.S.C.; decided September 8, 1989; in Opinions 
Approved column April 12, 1990. 
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CHILD VICTIMS — EVIDENCE 
(see also INSURANCE) 


Since the statements made to her mother by 
the three-year-old victim of an alleged sexual 
assault do not a to have been prompted 
and do appear to have been spontaneous, even 
though they took some time to come out, they 
are, within the meaning of Evidence Rule 
63(33), ‘‘trustworthy”’ (which is different from 
“‘credible’’) and may be testified to by the 
mother at defendant’s trial. 


Although a child’s responses to a detective’s 
interrogation could be admitted pursuant to 
Evidence Rule 63(33) so long as the same 
clinical controls referred to in State v. D.R., 
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109 N.J. 348, 357 (1988), are present and a 
proper foundation is laid, such controls are 
absent here, where there is just not enough 
evidence of a clinically sound environment 
when the investigator from the Monmouth 
County Prosecutor’s Sex Crimes Unit inter- 
viewed the three-year-old child, and the testi- 
mony by the investigator of what the child said, 
and what she did with the anatomically correct 
dolls, will not be permitted at defendant’s trial 
for aggravated sexual assault. 


Law Division; State v. M.Z., Ind. 88-02- 
0339; opinion by Sullivan, J.S.C.; decided March 
15, 1990; in Opinions Approved column May 24, 
1990. 
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CHOICE OF FORUM 
(see CONFLICT OF LAWS) 


CIVIL PROCEDURE 
(see also ASBESTOS, ATTORNEYS’ FEES) 


Although defendant ignored procedural rules 
to obtain relief from the judgment under the 
principle set forth in E & K Agency v. Van 
Dyke, 60 N.J. 160 (1972), that where the 
reversal of judgment eliminates all basis for 
recovery a nonappealing party is entitled to the 
benefit of the reversal, it would be manifestly 
unjust to deny him the benefit of the appellate 
decision reversing the trial court because ‘he 
jury charge was materially deficient; however, 
this case is remanded for a new trial since the 
judgment was vacated solely for trial error. 


Appellate Division; Gautam v. Conte et al, 
A-2843-87T6; opinion by Michels, P.J.A.D.; 
decided March 20, 1990; in Opinions Approved 
column April 5, 1990. 
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The failure to cross-appeal from the dis- 
missal on the merits of plaintiff's defamation 
count was fatal to an attempt to retry that 
count after reversal on defendant’s direct ap- 
peal from judgments on other counts. 


Appellate Division; Burbridge v. Paschal, 
A-5026-87T2; opinion by King, P.J.A.D.; decid- 
ed February 21, 1990; in Opinions Approved 
column March 15, 1990. 
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CIVIL PROCEDURE — EVIDENCE 


Here, where critical surprise evidence was 
introduced by plaintiffs expert through no 
Galt 08 tier few or. ter. Gteemn. and de- 
fendant would have suffered no pre udice from 
an adjournment or a mistrial, excluding this 
vital evidence resulted in an injustice, the 
matter is remanded for retrial. 


The question of the admissibility of an entry 
in the Physicians’ Desk Reference is fact- 
sensitive; here, the existence of a cornucopia of 
possible side effects from plaintiff's medication 
did not have a tendency to prove any material 
fact in this accident case, where the self- 
acceleration of a car is alleged, and the reading 
from the PDR should have been excluded. 


Appellate Division; Ratner v. General Mo 
tors Corporation et al, A- 3435- 88TS5; opinion 
by Long, J.A.D.; decided May 16, 1990; in 
Opinions Approved column June 7, 1990. 
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CIVIL PROCEDURE — EXPERT WIT- 
NESSES 


Although it was plaintiff who originally so- 
licited this expert’s opinion, his testifying for 
the defense in this medical-malpractice case did 
not give a Sa unfair advantage and 


was properly allo 


wr hiss Graham v. Gielchinsky 
et al, A-2780-88T5; opinion by Antell, 


P.J.A.D.; dissent by Stein, J.A.D.; de- 
cided May 8, 1990; in Opinions Approved column 
June 7, 1990. 
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CIVIL PROCEDURE — JUDGMENTS 


Plaintiff's returning to New Jersey, the state 
that had entered the original judgment, to 
revive that judgment and then proceed anew on 
the revived judgment in defendant’s home state 
of Florida, passes constitutional muster; the 
elements to be proved are 1) the judgment is 
valid and subsisting, 2) it remains unpaid in 
full or in part, and 3) there is no impediment 
to its judicial enforcement. 


Althou: the Civil Practice Committee 
should the “ procedure’’ to revive 
a judgment, N.J.S.A. 2A:14-5 (which could be 
wie mete employed +: 

employed by — was accept- 
able; since the procedure here was merely a 
continuation of the action that resulted in the 
original judgment, the renewal judgment. was 
properly entered. 


- owe Division; Kronstadt v. Kron 
A-4113-88T5; opinion by Dreier, J.A.D.; 
decided February 26, 1990; in Opinions Approved 
column March 15, 1990. 
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CIVIL PROCEDURE — MEDICAL MAL- 
PRACTICE 


Permitting the de bene esse deposition of 
plaintiff's expert, which was taken well in 
advance of the second trial, despite a ruling in 
the first trial barring his surprise testimony, 
was a sound exercise of discretion in this 
situation; Rule 4:42-2, which incorporates the 
interests-of-justice standard, has been held 
applicable to all interlocutory orders (hereafter, 
a trial judge in like circumstances should make 
express findings to support the interests-of- 
justice conclusion and enter an appropriate 
order of modification). 


Although proximate causation of plaintiff’s 
injury was established at the first trial, that 
jury did not receive a Fosgate charge similar to 
Model Charges 6.10G(1) and (2), and it was 
plain error for the trial judge to preclude 
defendant’s attorney at the second trial (on 
damages only) from establishing how much of 
plaintiff's damages was attributable to the 
malpractice rather than being the probable 
consequence of a properly treated fracture of 
similar gravity; remanded for a new trial 
limited to allocation. 


Appellate Division; Lewis v. Preschel, A- 
2395-88T2; opinion by Landau, J.A.D.; decided 
December 21, 1989; in Opinions Approved col- 
umn January 25, 1990. 
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CIVIL PROCEDURE — RULE 11 


Pavelic & LeFlore, Petitioner v. Marvel 
Entertainment Group et al, 88-791; on writ 
of certiorari to the United States Court of Appeals 
for the Second Circuit; argued October 2, 1989; 
decided December 5, 1989. 
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CIVIL PROCEDURE — TORT CLAIMS ACT 


The question of defendant’s good faith is not 
appropriate for disposition on a motion for 
summary judgment, and the order granting it 
is reversed in this action for damages based on 
plaintiff's oo that his identification by 
the victim and subsequent indictment for a 
robbery, of which he was subsequently ac- 
product of negligent pro- 
cedures followed by defendant police officer. 


te Division; Evans v. Elizabeth 
P Dept. et al, 236 N.J. Super. 115 (App. 
Div. 1989); per curiam opinion (Judges Antell 
and McElroy); decided December 16, 1983. 
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CIVIL RIGHTS — MUNICIPAL LAND USE 
— RELIGION 


No overriding governmental interest justified 
frustrating plaintiff's protected religious ac- 
tivity and freedom of speech, and plaintiff is 
entitled under the Federal Civil Rights Act to 

caused by the township’s ordinance 
and its enforcement by the board of adjust- 
ment, which prevented plaintiff from operating 
its FCC-licensed radio station. 


Florence wp. Zoning Board of 


Adjustment et al, Loses see 86; opinion by 
Haines, A.J.S.C.; decided April 25, 1989; in 
Opinions Approved column April 26, 1990. 
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CIVIL RIGHTS — SECTION 1983 


Golden State Transit Corp., Petitioner v. 
City of Los Angeles, 88-840; on writ of 
certiorari to the United States Court of Appeals 
for the Ninth Circuit; argued October 3, 1989; 
decided December 5, 1989. 
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Marius C. Zinermon, et al, Petitioners v. 
Darrell E. Burch, No. 87-1965, on writ of 
certiorari to the United States Court of Appeals 
for the Eleventh Circuit, argued October 11, 
1989, decided February 27, 1990. 
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COLLATERAL REVIEW — 
AMENDMENT 


Horace Butler, Petitioner v. Kenneth D. 
McKellar, Warden, et al, No. 88-6677, on 
writ of certiorari to the United States Court of 
— for the Fourth Circuit, decided March 5, 


FIFTH 
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COMMERCE CLAUSE — EXCISE TAXES 


McKesson Petitioner v. Di- 
vision of _- - To- 
tion of Florida, et al, No. 88-192, on writ of 
certiorari to the Supreme Court of Florida, argued 
March 22, 1989, reargued December 6, 1989, 
decided June 4, 1990. 
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COMMERCE CLAUSE — LIMITATIONS OF 
ACTIONS 


N.J.S.A. 2A:14-22, which tolls the statute of 





limitations where the defendant (here, in a 
products-liability action) is a nonresident of 
New Jersey, violates the commerce clause of the 
U.S. Constitution. 


Law Division; Crespo v. Stapf et al, w- 
028042-88; opinion by Wefing, J.S.C.; decided 
March 21, 1990; in Opinions Approved column 
June 7, 1990. 
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COMMERCIAL LEASES — LANDLORD 
AND TENANT 


‘**Vacated”’ in the context of this commercial 
lease means deprived of contents of substantial 
value, and the use of a building, formerly used 
for other purposes, to store a few articles 
cannot defeat a claim of vacancy, nor can the 
mere presence of some items of minimal value 
left behind; the evidence clearly demonstrates 
that plaintiff had moved out and left behind 
only that equipment it had no intention of 
using or was not usable. 


Nothing in Callen restricts a commercial 
landlord, acting on its own, from re-entering 
its own property, in accordance with the lease, 
following a tenant’s breach. 


This case is not distinguishable from N.J. 
Indus. Properties merely because this tenant 
continued to pay the rent after vacating, and 
plaintiff's claim that the substantial profit de- 
fendant is reaping from having a new tenant 
should be set off against its damages was 
correctly rejected by the trial judge. 


Appellate Division; Liqui-Box Corporation 
v. Estate of Elkman, A-3799-88T2; opinion by 
Shebell, J.A.D.; decided February 21, 1991; in 
Opinions Approved column March 15, 1990. 
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COMPETENCY — CRIMINAL LAW 


Once a bona fide dispute as to competency 
has been raised, the burden is on the State to 
establish competency to stand trial by a pre- 
ponderance of the evidence; court-ordered 
medication may be administered in a medically 
acceptable manner to achieve sufficient com- 
petency. — 


Law Division; State v. Otero, Ind. 89-04- 
0764-1; opinion by Passero, J.S.C.; decided 
December 21, 1989; in Opinions Approved col- 
umn March 1, 1990. 
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COMPREHENSIVE DRUG REFORM ACT 
(see CDS) 


CONDEMNATION 


Although the trial court correctly ruled as a 
matter of law that part of the condemned 
property was vacant land (the land contained 
only paper streets and no water, sewer, electric 
or other improvements) even though it was 
zoned for residential use, it committed revers- 
ible error by permitting the jury to value the 
land as if it were divided into building lots at 
the time of the taking — proof is limited to the 
present condition of the land and uses to which 
it is naturally adapted, and speculative testi- 
mony as to possible uses if improvements and 
changes were made is excluded; the trial court 
also erred by permitting the jury to consider 
post-taking sales in which the value of the land 
was enhanced by a market »oom due to in- 
flation and low interest rates, without giving 
the jury limiting instructions — post-taking 
sales should be used only under the most 
restricted conditions, and the benefit of the 
comparison is lost if time has altered the 
— which result in a determination of 
value. 


Appellate Division; Commissioner of 
T Vv. nts of the Town 
of illipsburg, A-138-88T3; opinion by 
Deighan, J.A.D.; decided April 26, 1990; in 
Opinions Approved column May 24, 1990. 
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The Legislature provided for a preliminary 
determination of just compensation to be made 
by condemnation commissioners, one of whom’ 
shall rule on questions of evidence and pro- 
cedure, subject to a review by a majority of the 
commissioners, N.J.S.A. 20:3-12(b), and there- 
fore, since the case is still before the commis- 
sioners, the court is without power to rule on 


the evidentiary motion here. 


Law Division; State v. McCarthy et al, L- 
59881-86; opinion by Diana, J.S.C.; decided 
February 2, 1990; in Opinions Approved column 
April 19, 1990. 
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CONFLICT OF LAWS — CHOICE OF 
FORUM 


> Ferens, et ux, Petitioners v. John 
Deere Company, a/k/a Deere & 

No. 88-1512, on writ of certiorari to the United 

States Court of Appeals for the Third Circuit, 

— November 6, 1989, decided March 5. 

1990. 
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Page I-Five 


CONGREGATE-CARE HOUSING — MU- 
NICIPAL LAND USE 


The governing body’s denial of a variance as 
conditioned by the board of adjustment for the 
construction and operation of a senior-citizen 
congregate-care housing facility adjunctive to a 
nursing home which has been operating as a 
nonconforming use was a reversible abuse of 
discretion and the decision of the Law Division 
is reversed; although the congregate-care hous- 
ing facility will be a commercial use and the 
cost of residency will be beyond the means of 
many elderly, its use both advances the senior- 
citizen housing purpose of N.J.S.A. 40:55d-2(1) 
and is inherently beneficial in that it promotes 
the general welfare. 


Appellate Division; Jayber, Inc. v. Munici- 
pal Council of the Township of West Or- 
ange et al, A-2310-88T3; opinion by Pressler, 
P.J.A.D.; decided February 2, 1990; in Opinions 
Approved column February 22, 1990. 
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CONSCIENTIOUS EMPLOYEE PROTEC- 
TION ACT — JURY TRIALS 


Shaner, which found no statutory author- 
ization or constitutional requirement for a jury 
trial of claims brought under the Law Against 
Discrimination, is controlling in this action 
brought pursuant to the Conscientious Em- 
ployee Protection Act (CEPA), and the denial 
of defendant’s motion to strike plaintiffs de- 
mand for a jury trial is reversed. 


Appellate Division; Abbamont v. Pis- 
cataway Twp. Bd. of Education, A-852- 
89TSF; per curiam opinion (Judges Gaulkin, 
Scalera and D’Annunzio ); decided February 22, 
1990; in Opinions Approved column March 15, 
1990. 
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CONSPIRACY 
(see also CDS) 


CONSPIRACY — MAIL FRAUD 


A charge of conspiracy to commit mail fraud 
is sufficient even if it does not allege a specific 
agreement to use the mails; the intent necessary 
for substantive mail fraud, i.e., that use of the 
mails can reasonably be foreseen, is also suf- 
ficient to prove conspiracy to commit mail 
fraud. 


United States v. Turley, No. 89-5302; on 
appeal from the District Court for the Middle 
District of Pennsylvania; opinion by Sloviter, 
U.S.C.J.; filed December 6, 1989. 
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CONTEMPT 
(see ATTORNEYS) 


CONTRACTORS — NEGLIGENCE — OSHA 


The trial judge’s analysis in applying Wolc- 
zak here because the Construction Safety Code 
promulgated under the Construction Safety Act 
was repealed in 1975 (although the Act itself 
remains in effect) was flawed; OSHA regula- 
tions, which now apply, impose responsibilities 
on the prime or general contractor comparable 
to the state regulations relied on in Bortz, 
whose public policy still applies, and plaintiff's 
complaint seeking damages for the death of her 
husband, who was employed by a subcon- 
tractor of defendant, should not have been 
dismissed. 


Appellate Division; Meder v. Resorts In- 
ternational Hotel, Inc. et al, A-2577-88T5; 
opinion by Gaulkin, P.J.A.D.; decided Novem- 
ber 17, 1989; in Opinions Approved column May 
31, 1990. 
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CONTRIBUTION 
(see ASBESTOS) 


CORPORATIONS — TAXES 


Where plaintiff had developed beyond its 
root business of manufacturing aviation and 
automotive equipment to become a diversified 
international corporation, and acquired assets 
based on their fit within the framework of 
existing operations and their utility as stepping 
stones to additional acquisitions and not merely 
for their capacity to EY income, the 
capital gains generated the sales of these 
porg a were properly included in plaintiff's 


Seretete Cetelont Bendix Corporation v. 
a Taxation, A-6257- 


87T5; opinion by yy Be J.A.D.; decided 
October 19, 1989; in Opinions Approved column 
January 25, 1990. 
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Under the New Jersey Corporation Business 
Tax Act, funds borrowed by a bene = 
poration from its pM ye Ee 
which holds no shares of A pet mm 

net worth of the 


exe tadivats owed 
er corporation. 
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Appeliate Division; Centex Homes of New 
Y Inc. Vv. Director, Division of Tax- 





ation, A-6010-88T3; per curiam opinion (Judges 
King, Shebell and Baime); decided May 11, 
1990; in Opinions Approved column May 31, 
1990. 
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COUNTIES 
(see also ATTORNEYS) 


The Essex County Board of Freeholders has 
the exclusive legislative power to adopt and 
amend county budgets pursuant to the Local 
Budget Law, and the trial judge correctly 
dismissed the county executive’s action seeking 
a declaratory judgment that the Board was 
limited to either approving or disapproving the 
budget he submitted. 


Appellate Division; , ~~ v. Essex 
Bd. of Chosen F 


et al, 
A-239-89T2; opinion by Havey, J.A.D.; concur- 
rence by Stern, J.A.D.; decided April 23, 1990; 
in Opinions Approved column May 10, 1990. 
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COUNTIES — PUBLIC OFFICE 


Since the Optional Charter Law gives the 
county executive statutory authority to remove 
a public officer at will, his request for a 
resignation or offer of an opportunity to resign 
does not constitute duress; this modifies the 
prior opinion, 224 N.J. Super. 124 (App. Div. 
1988), that plaintiff's tenure as Warden of the 
Essex County Jail was for three years (subject 
to an exploration on remand of the effect of the 
Optional Charter Law). 


late Division; Butler v. Amato et al, 
A-6262-87T5; opinion by Landau, J.A.D.; decid- 
ed December 29, 1989; in Opinions Approved 
column April 19, 1990. 
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CREDITORS’ RIGHTS — BANKS 


Although during decedent’s lifetime the bank 
could have set off any balance he had with it 
against his indebtedness, upon his death his 
money passed to his estate and the bank 
assumed the same position as any other cred- 
itor of the estate (Kanter followed and Tum- 
arkin distinguished); thus, the trial court cor- 
rectly ordered the bank to replace the money it 
had removed from the estate’s checking ac- 
count. 


Appellate Division; In re Estate of 
Johnson, A-4356-88T5; opinion by Skillmar 
J.A.D.; decided April 3, 1990; in Opinions 
Approved column May 3, 1990. 
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CREDITORS’ RIGHTS — MATRIMONIAL 
LAW — MORTGAGES — TENANCIES BY 
THE ENTIRETY 


The mere transfer of an asset from one 
spouse to another cannot extinguish the valid 
lien of a third party, and the duty to make a 
lien search does not impose an undue burden 
on parties to a divorce proceeding. 


After equitable distribution to the non-debtor 
spouse of a debtor-spouse’s interest in property 
held in a tenancy by the entirety, the mortgage 
continues as a lien on that interest; however 
(since termination by divorce of the tenancy by 
the entirety should not allow the mortgagee to 
improve its position) it is subject to the non- 
debtor spouse’s right of survivorship (should 
the non-debtor spouse the debtor 
spouse, a purchaser at the foreclosure sale of 
the debtor-spouse’s interest could acquire the 
entire fee). 


Supreme Court; Freda v. Commercial 
Trust of New Jersey, A-38 Sept. 
Term 1989; opinion by Pollock, J.; decided 
February 21, 1990; in Opinions Approved column 
March 1, 1990. 
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CRIMINAL LAW — RESTITUTION TO 


VICTIMS 


Frasiel L. Hughey, Petitioner v. United 
States, No. 89-5691, on writ of certiorari to the 
United States Court of Appeals for the Fifth 
Circuit, argued March 27, 1990, decided May 21, 
1990. 
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CRIMINAL MISCHIEF 
(see AGGRAVATED ARSON) 


CRIMINAL PROCEDURE 


Rule 3:16 is construed here to provide that a 
defendant’s knowing, voluntary and unjustified 
absence before or after trial has commenced 
does not prevent the trial from proceeding in 
absentia; the Criminal Practice Committee 
should promptly recommend that modification 
to the rule and also an amendment to require 
that courts inform defendants at arraignment 
of the right to be present at trial and that 
(although the trial court may consider the ease 
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of rescheduling the trial) an informed and 
inexcusable absence is sufficient to justify the 
denial of an adjournment. 


Supreme Court; State v. Hudson et al, A- 
44 Sept. Term 1989; opinion by Stein, J.; 
decided May 30, ‘-— in Opinions Approved 
column June 7, 1 
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Until a uniform court rule is adopted for 
peremptory-challenge procedures, trial judges 
should at least determine, before starting jury 
selection, if counsel are familiar with local 
practice; if not, serious harm could arise, and 
the local practice should be fully explained 
(there were no untoward consequences to de- 
fendant here from Burlington County’s practice 
of allowing two passes). 


A proper instruction could prevent the 
harmless confusion that apparently occurred 
here, where the jury convicted defendant of 
aggravated manslaughter but acquitted her of 
reckless and passion/provocation manslaughter. 


late Division; State v. Myers, A-1006- 
87T1; opinion by Cohen, J.A.D.; decided Feb- 
ruary 28, 1990; in Opinions Approved column 
March 22, 1990. 
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Where, as here, a motion for judgment of 
acquittal is made after the jury verdict, and the 
defendant had the benefit of the submission to 
the jury of a lesser-included offense based on 
proofs in his own case, the sufficiency of the 
evidence should be tested on a consideration of 
the entire record, and not merely a limited 
application of the Reyes criteria to the State’s 
proofs, to determine whether a conviction of a 
lesser-included offense can be sustained; de- 
fendant’s conviction for voluntary man- 
slaughter is affirmed. 


Appellate Division; State v. Sugar, A-4042- 
88T3; opinion by Shebell, J.A.D.; decided April 
11, 1990; in Opinions Approved column May 3, 
1990. 


125 N.J.L.J. Index Page 1406 


CRIMINAL PROCEDURE — SEVERANCE 


The mere existence of conflict between de- 
fendants is not enough to grant severance, nor 
is the fact that one defendant seeks to escape 
conviction by placing guilt on the other; in this 
death-by-auto case, where the jury found both 
defendants at fault, their defenses, although 
antagonistic, were not irreconcilable or mutu- 
ally exclusive and the antagonism was not 
caused by or cause an abandonment of prose- 
cutorial responsibility or cause irremedial jury 
confusion, so it was not error to have tried 
them together. 


Supreme Court; State v. Brown et al, A-39 
Sept. Term 1989; opinion by Handler, J.; de- 
cided May 14, 1990; in Opinions Approved 
column May 24, 1990. 
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CRIMINAL TRESPASS 


A parking lot is not a ‘‘structure’’ and the 
affirmative defenses of N.J.S.A. 2C:18-3 (dicta 
in Gerstmann not to the contrary) are limited to 
trespasses involving a structure, where the 
State must prove only that a defendant knew 
that she was not licensed or privileged to enter; 
where, as here, the charge is defiant trespass 
‘in any place’’ the State must prove that the 
defendant had notice against trespass, in the 
face of which the public nature of the premises 
makes no difference (unless constitutional 
rights are involved), and defendant’s conviction 
for being in the parking lot of the 7-11 store is 
affirmed unless it is shown that the notice she 
was given was only to not enter the store. 


Appellate Division; State ex rel L.E.W., A- 
3542-88T5; opinion by O’Brien, J.A.D.; decided 
February 28, 1990; in Opinions Approved column 
March 22, 1990. 
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CUSTODY — MATRIMONIAL LAW 


Even where, as here, N.J.S.A. 9:2-2 is in- 
applicable (because the children resided in New 
Jersey under five years), N.J.S.A. 2A:34-23 
grants New Jersey courts the authority to 
scrutinize a removal from the state upon an 
application of the other parent and to deter- 
mine whether it violates a joint-custody 
agreement or is not in the best interests of the 
children or (if it is not restrained) to adjust 
visitation and its costs. 


Appellate Division; Macek v. Friedman, A- 
5522-88T5; opinion by D’Annunzio, J.A.D.; 
decided May 10, 1990; in Opinions Approved 
column May 31, 1990. 
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DAMAGES — LANDLORD AND TENANT 


The same policy considerations that require 
landlords of residential buildings to mitigate 
damages when a tenant breaches a lease apply 
to landlords of commercial buildings; it need 





not be decided here whether the parties to a 
commercial lease can contract away this miti- 


gation-of-damages requirement. 


fpomete Division; Fanarjian et al v. 
owitz, A-1327-88T3; opinion by Petrella, 
P.J.A.D.; decided December 19, 1989; in Opin- 
ions Approved column January 25, 1990. 
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DE MINIMIS 
(see ASSAULT) 


DE NOVO REVIEW 
(see ADMINISTRATIVE PROCEDURE) 


DEATH BY AUTO — MOTOR VEHICLES 


Lesser included motor vehicle offenses (such 
as, here, reckless and careless driving), if 
supported by evidence in the record, should be 
joined in the prosecution of the Code offense of 
death by auto and, by appropriate 
should be brought to the attention of the jury 
but (since the disposition of motor vehicle 
offenses is statutorily committed to the munic- 
ipal court) should be determined by the judge, 
exercising the jurisdiction of the municipal 
court; thus, the jury will know that its disposi- 
tion of the death-by-auto charge will not neces- 
sarily be the ultimate determination of the 
defendant’s guilt or innocence relating to the 
conduct that gave rise to the prosecution. 


Supreme Court; State v. Muniz, A-21 Sept. 
Term 1989; opinion by Handler, J.; decided 
March 26, 1990; in Opinions Approved column 
April 5, 1990. 
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DEATH PENALTY 


In a capital case, where there is no con- 
gruency between the defendant’s statement and 
the State’s investigative results with respect to 
the aggravating factors that are essential ele- 
ments of capital murder, the factfinder ought 
to be instructed to determine, with respect to 
the essential elements of capital murder, 
whether the State has introduced independent 
proof of facts and circumstances that 
strengthen or bolster the confession and tend to 
generate a belief in its trustworthiness. 


The only statement of the trial judge, sitting 
without a jury, with respect to corroboration of 
defendant’s confession was with respect to the 
killing itself; no corresponding finding of cor- 
roboration directly and inexorably ties the kill- 
ing to the man defendant claims hired him to 
kill the victim in order to silence him, which is 
the tie that would establish the aggravating 
factors for a —_— and the matter is 
remanded for retrial the penalty phase 
ee ee ee 

, or he may seek to withdraw 
his oar of a jury trial). 


Supreme Court; State v. DiFrisco, A-135 
Sept. Term 1988; opinion by O’Hern, J.; partial 
dissent by Handler, J ; decided March 12, 1990; 
in Opinions Tepeseel column March 22, 1990. 
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Because the trial court, not having the ben- 
efit of State v. Gerald (which concluded that a 
death sentence is authorized only for in- 
tentional murder), decided after defendant was 
sentenced, did not explain to defendant what 
the State must prove to establish the aggravat- 
ing factors alleged in the case, and defendant 
did not, at any time during the plea proceed- 
ings, acknowledge that he purposely or know- 
ingly caused the victim’s death, his plea is 
without a factual basis to establish an in- 
tentional killing, and the death sentence is 
vacated and the case remanded. 


Supreme Court; State v. Jackson, M-175 
September Term 1989; per curiam opinion; con- 
currence by Handler, J.; decided April 18, 1990; 
in Opinions Approved column April 26, 1990. 
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DEATH PENALTY — DOUBLE JEOPARDY 


In the penalty-phase proceeding, a jury vote 
that is less than unanimous on an aggravating 
factor is ae oe it does not exist for 
+ gene of using it in that proceeding, and 
does constitute an ‘‘acquittal’’ of that 
factor ye it at a resentencing hearing on 
double-jeopardy grounds; where, as here, a 
murder conviction has been affirmed but a 
death sentence vacated, the State can resubmit 
aggravating factors that were supported by 
sufficient evidence but were not unanimously 
found to exist by the jury in the first penaiy- 
phase proceeding. 


Supreme Court; State v. Koedatich, A-100 
Sept. Term 1989; opinion by Stein, J.; dissents 
by Handler, J.; and O’Hern, J.; decided April 
—- in Opinions Approved column April 26, 
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DEATH PENALTY — EIGHTH AMEND- 
MENT 


Scott Wayne Blystone, Petitioner v. 
Pennsylvania, No. 88-6222, on writ of cer- 
tiorari to the Supreme Court of Pennsylvania, 
Western District, argued October 10, 1989, decid- 





ed February 28, 1990. 
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James Saffle, Warden, et al, Petitioners v. 
Robyn Leroy Parks, No. 88-1264, on writ of 
certiorari to the United States Court of Appeals 
for the Tenth Circuit, argued November 1, 1989, 
decided March 5, 1990. 
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Dock McKoy, Jr., Petitioner v. North 
Carolina, No. 88-5909, on writ of certiorari to 
the Supreme Court of North Carolina, argued 
October 10, 1989, decided March 5, 1990. 
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Richard Boyde, Petitioner v. California, 
No. 88-6613, on writ of certiorari to the Supreme 
Court of California, decided March 5, 1990. 
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DEFAMATION 
(see also EMPLOYMENT) 

The Restatement’s formulation extending the 
absolute privilege afforded witnesses in a judi- 
cial proceeding to witnesses in a legislative 
proceeding is adopted here; it is also extended 
where the legislative tribunal is exercising col- 
orable jurisdiction, and the trial judge correctly 
held that defendants did not act at their peril 
in giving information pertinent to the apparent 
mandate of a commission established by a 
county board of freeholders that had Ain Hi 
who were not freeholders. 


Appellate DeSantis et al v. Em- 
ployees Passaic Welfare Associ- 
ation et al, A-3716-88T5; opinion by Brody, 
J.A.D.; decided January 10, 1990; in Opinions 
Approved column February 1 
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DETAINERS 


N.J.S.A. 2A:159A-3(a) of the Interstate 
Agreement on Detainers, which mandates that 
a prisoner be b t to trial within 180 days 
after his ‘‘notice of the place of his imprison- 
ment’ and his ‘‘request for disposition of 
indictment’’ have been delivered to the prose- 
cutor in the receiving state, became _ in- 
applicable when defendant’s Florida sentence 
terminated after he had been brought back to 
New Jersey and arraigned, and the denial of 
his motion to dismiss the indictment for failure 
to try him within 180 days is affirmed. 


Appellate Division; State v. Rodriguez, A- 
5475-87T4; opinion by Antell, P.J.A.D.; decided 
March 20, 1990; in Opinions Approved column 
April 12, 1990. 
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DIMINISHED CAPACITY 


A memorandum from the c 

instructed Superior Court judges stop 
lowing N.J.S.A. 2C:4-2 and abide by the U.S. 
Court of Appeals decision in Humanik tha’ 
violates the due clause to place the 


decided; however, despite his expert’s 

that defendant was really trying to get himself 
killed, there is no competent evidence that this 
defendant suffered from any mental disease or 


require reversal. 


Appel ; State v. Murray, A- 
3856-87T4; opinion by Villanueva, J.S.C. (t/a); 
decided April 27, 1990; in Opinions Approved 
column May 17, 1990. 
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DISCOVERY 
(see ATTORNEYS’ FEES) 


DISCRIMINATION 


(see BURDENS, 
CRIMINATION) 


DIVERSITY — JURISDICTION 
C.T. Carden, et al, Petitioners v. Arkoma 


, No. 88-1476, on writ of certiorari 
to the United States Court of Appeals for the Fifth 
Circuit, —_ November 7, 1989, decided Feb- 
ruary 27, 


REVERSE DiISs- 
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DOMESTIC VIOLENCE — SEARCH AND 
SEIZURE 


The police officer properly responded to the 
emergency call by defendant’s sister, who said 
she was afraid of defendant, and the officer’s 
actions in observing defendant in his sister’s 
house accorded objectively with approved 
police procedures and the Domestic Violence 
Act; the officer’s inadvertent observation of 
marijuana in the process was not an improper 
search, and the evidence against defendant 
should not have been suppressed 


Supreme Court; State v. Scott, A-101 Sept. 
Term 1989; per curiam opinion; decided April 9, 
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to in Opinions Approved column April 19, 


Appellate Division; State v. Scott, A-4117- 
87T3; opinion by Brody, J.A.D.; dissent by 
Ashbey, J.A.D.; decided February 24, 1989; 
= at 231 N.J. Super. 258 (App. Div. 
1989). 
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DOUBLE JEOPARDY 

(see also CDS, DEATH PENALTY) 
DOUBLE JEOPARDY — MUNICIPAL 
COURT PROCEDURE 


Even when courts grant a mistrial (much less 
a continuance of a trial), it does not necessarily 
follow that retrial is barred; here, where the 
State was prepared to proceed with the drunk 
driving and assault charges on the continued 
date but the court preferred to wait until the 
original prosecutor returned from vacation and 
adjourned the trial again, the Law Division and 
Appellate Division erred in holding that this 
constituted a termination of the trial, barring 
its renewal under principles of double jeop- 
ardy, and the matter is remanded to the 
municipal court. 


Supreme Court; State v. Gallegan et al, A- 
11 Sept. Term 1989; opinion by O’Hern, J.; 
decided December 20, 1989; in Opinions Ap- 
proved column January 4, 1990. 
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DRAM SHOPS — INSTRUCTIONS — 
MODEL CHARGES — NEGLIGENCE 


Because the charge and the interrogatories 
(based on the misleading language in the Model 
Civil Jury Charge 5.31) in this dram-shop case 
were erroneous in several respects, the judg- 
ment finding the tavern owner not liable for 
the injuries plaintiff suffered when his car was 
hit by a car driven by a patron of the tavern is 
vacated, and it is recommended that the model 
charge be reframed; ordinarily, a jury should 
be charged without reference to any violation 
of ABC regulations and, if a plaintiff demon- 
strates that a tavern owner served a patron 
who he knew or should have known was 
underage or (as alleged here) intoxicated, that 
constitutes negligence (per se) and the only 
remaining inquiry should be directed to the 
proximate-cause element of such a claim. 


Appellate ; Geherty v. Moore et 
al, A-1885-88T1; opinion by Scalera, J.A.D.; 
decided February 8, 1990; in Opinions Approved 
column March 1, 1990. 
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oo TESTING — SEARCH AND SEIz- 


Drug testing of public employees physically 
involved in the opening and closing of bridges 
that cross the Delaware River may be con- 
ducted as part of an annual physical exam- 
ination without violating the Fourth Amend- 
ment — defendants have a qualifying ‘‘special 
need’”’ to insure public safety, plaintiffs knew 
that their urine was to be tested during annual 
physicals (resulting in a lower expectation of 
privacy, even though they did not know that 
the physical would have a drug-test component) 
and plaintiffs were allowed to supply their 
urine samples in private. 


Appellate Division; International Federa- 
tion of Professional & Technical Engi- 
neers, Local 194A, AFL/CIO-CLC et al v. 
Burlington County Bridge Commission et 
al, A-717-88T2; opinion by Stern, J.A.D.; de- 
cided March 26, 1990; in Opinions Approved 
column April 19, 1990. 
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DRUG TREATMENT PROGRAMS 


Although the Department of Health is au- 
thorized to regulate the composition of boards 
of trustees of private drug treatment facilities 
which are grantees under the Narcotic and 
Drug Abuse Control Act of 1969, any such 
regulations must be adopted pursuant to the 
rulemaking procedures of the Administrative 
Procedures Act (APA) and as a result, the 
directive here, which was not adopted pursuant 
to the APA, is invalidated. 


—— Division; In re Petition of Pater- 

Center, Inc., A-3863-87T2; 
po A by Skillman, J.S.C.; decided December 
11, 1989; in Opinions Approved column January 
4, 1990. 
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DRUNK DRIVING 
(see also ADMINISTRATIVE PROCEDURE, 
BREATHALYZERS) 


Discovery under Rule 3:13-3(a) in drunk- 
driving cases is limited to relevant evidence, 
within the limitations of Rule 3:13-3(a), which 
there is a reasonable basis to believe will assist 


was first placed in service, the type of in- 








strument used, and results of the coordinator’s 
testing of the instrument for approximately one 
year to include the next testing after defend- 
ant’s tests; also, the administration of the tests 
and the results and all re and relevant 
documents signed by defendant, including 
blood and alcohol tests, must be supplied. 


Appellate Division; State v. Ford et al, A- 
1630-89TS5F; opinion by Shebell, J.A.D.; decided 
April 5, 1990; in Opinions Approved column May 
24, 1990. 
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DRUNK DRIVING — MOTOR VEHICLES 


Motor vehicle violations are not ‘‘offenses”’ 
under the Code of Criminal Justice, and the 
Code’s provisions, including the ‘‘involuntary 
intoxication’? defense, do not apply to drunk 
driving; once drivers become intoxicated and 
operate motor vehicles, it does not matter how 
they became intoxicated or whether they real- 
ized they were intoxicated or believed they 
could overcome the effects of intoxication. 


Supreme Court; State v. Hammond, A-27 
Sept. Term 1989; opinion by Handler, J.; decid- 
ed March 26, 1990; in Opinions Approved col- 
umn April 5, 1990. 
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DRUNK DRIVING — PHYSICIAN-PATIENT 
— — SUBPOENAS DUCES 


The motion judge understandably erred in 
reading the Dyal requirement to mean that, to 
obtain a subpoena duces tecum for a hospital’s 
blood-alcohol tests of an injured driver, the 
police must have the ‘“‘probable cause’’ re- 
quired for a search warrant, but Dyal only 
requires a ‘‘reasonable basis to believe’’ that 
the driver was intoxicated to obtain the sub- 
poena duces tecum. 


On remand to the Law Division motion 
judge, the State has the burden of establishing 
the reasonable basis for believing that defen- 
dant was intoxicated, on objective facts known 
at the time of the event or discovered within a 
reasonable time thereafter, and without refer- 
ence to the test results as disclosed to the police 
by the hospital nurse unless the judge concludes 
that the test results were not a confidential 
communication within the patient-physician 
privilege, or that the communication was not 
an intentional breach of the duty of non- 
disclosure by a physician or his agent or ser- 
vant. 


Appellate Division; State v. Bodtmann, A- 
4589-88T5F; opinion by O’Brien, J.A.D.; decid- 
ed February 22, 1990; in Opinions Approved 
column March 22, 1990. 
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DRUNK DRIVING — ROADBLOCKS 


A rational basis existed for the site selection 
of this sobriety checkpoint which was con- 
ducted eight times, four hours each time, prior 
to the time defendant was arrested for driving 
while intoxicated, and resulted in arrests of 
.27% of those vehicles stopped; the checkpoint 
was a Properly targeted location that was 
efficacious, and defendant’s conviction is af- 
firmed. 


Appellate Division; State v. Mazurek, A- 
3457-88T3; opinion by Coleman, P.J.A.D.; 
decided December 8, 1989; in Opinions Approved 
column December 28, 1989. 
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Where, as here, the checkpoint was set up 

pursuant to the guidelines in State v. Kirk, the 
officers displayed a sign which indicated there 
was a sobriety checkpoint ahead, there were a 
dozen troop cars, and every car stopped re- 
ceived a pamphlet about drunk driving, the 
roadblock did not offend constitutional stand- 
ards; the warnings in here and the 
general publicity generated by roadblocks 
themselves have given the public clear notice 
that legally circumscribed roadblocks will be 
part of law enforcement, and no advance notice 
is required. 
Appellate Division; State v. DeCamera, A- 
3132-88T2; opinion by Gruccio, J.A.D.; decided 
December 18, 1989; in Opinions Approved col- 
umn January 18, 1990. 


125 N.J.L.J. Index Page 369 
DRUNK DRIVING — PHYSICIAN-PATIENT 
PRIVILEGE 


Where, because of the patient-physician 


objective facts under Dyal to support the con- 
clusion that the police had ‘‘a reasonable basis 
to believe that defendant was intoxicated at the 
time of the accident,”’ the result of the test may 
not be used as an objective fact of intoxication 
warranting its own disclosure; alone, 
evidence that the driver lost control of the 
vehicle is not a reasonable basis to conclude 
that she was intoxicated. 


Appellate Division; State v. Schreiber, A- 
4278-88T 1; = by Brody, J.A.D.; decided 
March 22, 1990; in Opinions Approved column 
April 12, 1990. 
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DRUNK DRIVING — RETROACTIVITY — 
SENTENCING 


The rule of State v. Laurick, 231 N.J. Super. 
464, 475 (App. Div. 1989), that an uncounseled 
conviction cannot be used for sentencing en- 
hancement is applied here retroactively; as well 
as having been resentenced in New Providence 
as a second offender on his third conviction, 
defendant must be resentenced in Bayonne as a 
first offender for his second DWI conviction (in 
1986) because he was not advised of his right to 
be represented by an attorney when he pleaded 
guilty to DWI in Elizabeth in 1977. 


Law Division; State v. Breyan, Mun. Appeal 
127-89; opinion by Costello, J.S.C.; decided 
January 17, 1990; in Opinions Approved column 
April 19, 1990. 
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DRUNK DRIVING — SENTENCING 


Although defendant’s three prior drunk- 
driving convictions precede the 1981 amend- 
ment to N.J.S.A. 39:4-50, he was properly 
sentenced for a ‘‘third or subsequent violation’”’ 
after being convicted again in 1988 


Appellate Division; State v. Gelok, A-4731- 
88T2; opinion by Stein, J.A.D.; decided Decem- 
ber 21, 1989; in Opinions Approved column 


January 25, 1990. 
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DUE PROCESS 
(see also BAIL, FIFTH AMENDMENT) 


DUE PROCESS — EVIDENCE 


One may not be convicted of an offense 
where, as here, the only evidence is a recanted 
prior inconsistent statement; defendant’s con- 
viction for tampering with a witness is vacated. 


Appellate Division; State v. Mancine, A- 
231-88T5; opinion by Deighan, J.A.D.; decided 
May 10, 1990; in Opinions Approved column 
May 31, 1990. 
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DUE PROCESS — FOURTEENTH 
AMENDMENT 


Washington, et al, Petitioners v. Walter 
Harper, No. 88-599, on writ of certiorari to the 
Supreme Court of Washington, argued October 
11, 1989, decided February 27, 1990. 
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DUE PROCESS — MATRIMONIAL LAW 


Every litigant is entitled to his day in court, 
with such mental and emotional stability as is 
required to participate meaningfully and rep- 
resented by an attorney who is both prepared 
and committed to his client’s cause; de defendant’ ’s 
impaired mental abilities at the time of the 
divorce was aggravated by the facts that she 
had been out of touch with her attorney for a 
long time, her requests for an adjournment 
were ignored, her attorney’s motion to be 
relieved (because he did not believe he could 
properly represent her) was not decided before 
trial (but was granted immediately after) and 
the trial judge fell short of his due-process 
obligations to defendant by conferring with 
counsel outside of her presence; under the 
circumstances, defendant should not be saddled 
with the alimony and equitable-distribution 
ee and the matter is remanded for 
trial. 


Appellate Division; Chambon v. Chambon, 
A-4892-88T2; opinion by Long, J.A.D.; decided 
February 7, 1990; in Opinions Approved column 
March 1, 1990. 
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DYFS 
(see ATTORNEYS’ FEES) 


EDUCATION 
(see also ATTORNEYS’ FEES) 


If a school board a resolution validly 
suspending a tenured employee upon arrest but 
the accompanying suspension of salary is in- 
valid because the employee had not been in- 
dicted or had tenure charges certified, a sub- 
sequent indictment on the charge for which he 
was arrested will legitimize the suspension of 
salary prospectively without further board ac- 
tion. 


late Division; Slater v. faa as neon 


. et High School District 
A-1588-88TS; opinion by 


Cabo, J.A.D.; decided December 21, 1989; in 
Opinions Approved column February 8, 1990. 
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— — STATE CONSTITUTIONAL 


The Public School Education Act of 1975 is 
unconstitutional as applied to poorer urban 
districts; under the present funding scheme, 
state aid that increases funding disparities and 
has no arguable educational or administrative 


justification, such as the minimum aid provided 


to richer districts, violates the mandate of a 
“thorough and efficient education,’’ and the 
Act must be amended, or new legislation 
passed, so as to assure that poorer urban 
districts’ educational funding is substantially 
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equal to that of property-rich districts and 
provides for the special educational needs of 
the students in the poorer districts (although 
the funding mechanism is for the Legislature to 
decide, it cannot depend on how much a poorer 
urban school district can or is willing to tax — 
: must be guaranteed and mandated by the 
tate). 


Supreme Court; Abbott et al v. Burke et 
al, A-65 Sept. Term 1989; opinion by Wilentz, 
J.; decided June 5, 1990; in Opinions Approved 
column June 14, 1990. 
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EIGHTH AMENDMENT 
(see DEATH PENALTY) 


ELECTIONS — MUNICIPALITIES 


Upon the adoption of an optional plan of 
rey provided for in the Faulkner Act, 
N.J.S.A. 40:69A-207 applies, abolishing all of- 
fices and extinguishing the terms of all elected 
and appointed officials, but upon the adoption 
of an alternative plan under N.J.S.A. 40:69A- 
25.1, changing the time for holding municipal 
elections, only the terms of elected officials are 
extinguished; the terms of the planning and 
zoning board members were, therefore, not 
extinguished when the town voted to change the 
time of election, thereby modifying its optional 
plan, and the trial court’s decision is reversed. 


Appellate Division; Saverino et al v. 
Zboyan et al, A-2252-89T2F; opinion by 
Havey, J.A.D.; decided March 13, 1990; in 
Opinions Approved column April 5, 1990. 
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EMPLOYMENT 


Defendant’s soliciting from his employer’s 
pool of potential customers and performing 
competitive work during his employment cross- 
ed the line drawn by Auxton and constituted a 
breach of the implied covenant of loyalty and 
good faith owed to his employer; he is liable for 
any profits he earned in his competing tele- 
phone-auditing business up to the time his 
employment ceased. 


Appellate Division; Chernow v. Reyes et 
al, A-2433-88T5; opinion by Stein, J.A.D.; 
decided March 8, 1990; in Opinions Approved 
column March 29, 1990. 
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EMPLOYMENT — DEFAMATION 


A qualified privilege extends to an employer 
who responds in good faith to the specific 
inquiries of a third party regarding the qual- 
ifications of an employee; here, the trial court 
incorrectly instructed the jury that plaintiff 
must demonstrate by a preponderance of the 
evidence, rather than by clear and convincing 
evidence, that his supervisor acted with actual 
malice in sending references requested by 
prospective employers, and the case is re- 
manded as to that issue. 


Supreme Court; Erickson v. Marsh & 
McLennan Co., Inc., A-12 Sept. Term 1989; 
opinion by Garibaldi, J.; decided February 5, 
1990; in Opinions Approved column February 15, 
1990. 
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ENDORSEMENTS 
(see BANKS) 


ENVIRONMENTAL PROTECTION 
(see also ADMINISTRATIVE PROCEDURE) 


Where the DEP issued solid-waste and air- 
control permits for the construction of a re- 
source-recovery facility, and the matter was 
remanded by the EPA based on its determina- 
tion that the analysis of nitrogen-oxides emis- 
sions under the ‘‘best available control tech- 
nology’? (BACT) standard required by the 
federal Clean Air Act was inadequate, and the 
DEP subsequently approved a new air-control 
permit requiring the installation of a control 
system, the solid-waste permit, which was is- 
sued without consideration of the new control 
system, is not void ab initio and the Authority 
which was granted the permit may apply to 
modify the permit to include the new system; 
the modification procedures provided by 
N.J.A.C. 7:26-2.6, if properly applied, con- 
stitute sufficient safeguards and adequately 
protect the public interest. 


Although the phrase ‘‘state-of-the-art’’ ap- 
pears in the Solid Waste Management Act and 
the term ‘‘advances in the art’’ is employed in 
the Air Pollution Control Act, these expressions 
are substantially equivalent and involve a bal- 
ancing of essentially the same factors. 


A solid-waste permit may be issued despite 
the fact that the proposed landfill or other 
facility for the disposal of hazardous waste and 
non-hazardous ash residue and bypassed mate- 
rial had not yet been approved by the DEP. 


Appeliate Division; In the Matter of 
ication - FF Pennsauken Solid Was 
Authority, A-5672-87TS and A- 
3855- 88T5; opinion by Baime, J.A.D.; decided 
February 8, 1990; in Opinions Approved column 
March 8, 1990. 
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ENVIRONMENTAL PROTECTION — 
ee WETLANDS PROTECTION 


The adoption by the DEP of N.J.A.C. 7:7A- 
2.7(d)(1) and (2) is reversed because they im- 
pose a five-year limitation upon the exemptions 
granted in N.J.S.A. 13:9B-4d to projects which 
have received preliminary approval pursuant to 
the Municipal Land Use Law prior to the 
effective date of the Freshwater Wetlands Pro- 
tection Act, and to those projects for which 
preliminary site-plan or subdivision applica- 
tions have been submitted to local authorities 
prior to June 8, 1987; the exemptions in 13:9B- 
4d are totally free from all freshwater wetlands 
permit and transition-area requirements under 
the statute’s express terms. 


a Division; In re Freshwater Wet- 
Protection Act Rules, A-132-88T5; 


sd by King, P.J.A.D.; decided September 7, 
1989; in Opinions Approved column March 15, 
1990. 
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ENVIRONMENTAL PROTECTION — 
RETROACTIVITY 


N.J.A.C. 7:7A-2.7(f), which exempts from 
compliance with the transition-area require- 
ments of the Freshwater Wetlands Protection 
Act those projects (not subject to Army Corps 
of Engineers jurisdiction) that had received 

preliminary site-plan or subdivision approval 
prior to July 1, 1989, is reinstated substantially 
for the reasons in the dissent; however, the 
Appellate Division majority’s interpretation 
reversed here — that the restrictions became 
applicable July 1, 1988 (even though DEP could 
not implement the tions until a year 
later) — is plausible, and the effective date of 
this decision is stayed for 30 days for legislative 
review. 


Supreme Court; In re N.J.A.C. 7:7A-1.4 et 
al, A-160 Sept. Term 1989; per curiam opinion; 
decided April 9, 1990; in Opinions Approved 
column April 19, 1990. 
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ENVIRONMENTAL PROTECTION — SPILL 
COMPENSATION AND CONTROL ACT 


Money drawn by the DEP directly from the 
Spill Fund to cover costs related to the eventual 
cleanup and removal of hazardous substances is 
not a claim presented to the Fund within the 
meaning of N.J.S.A. 58:10-23.11n(a) and, 
therefore, plaintiff is not entitled to the con- 
vening of a board of arbitration to determine 
its responsibility for the discharge of hazardous 
substances; furthermore, arbitration is in- 
tended to contest the validity or amount of 
damage claims or cleanup and removal costs 
presented to the Fund for payment, and not to 
provide a forum to dete responsibility for 
the cleanup or removal, and plaintiff must 
await an enforcement action in Superior Court 
by DEP before it can raise issues regarding its 
responsibility. 


Appellate ; Exxon et al v. Mack et 
al, A-2174-88T2; opinion by Shebell, J.A.D.; 
concurrence by Baime, J.A.D.; decided Novem- 
ber 28, 1989; in Opinions Approved column 
January 4, 1990. 
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The one-year time limit for a claim to be 
ide 


EPA demand that it sign the proposed consent 
order agreeing to conduct a remedial in- 
vestigation and feasibility study and not from 
the date appellant received a letter from the 
EPA that it intended to investigate the property 
and hold appellant potentially liable; however, 
even from this latter date, appellant’s claim 
was beyond the one-year time limit. 


Appellate Division; In re NL Industries, 
Inc., A-4124-88T2; opinion by Keefe, J.A.D.; 
decided April 17, 1990; in Opinions Approved 
column May 3, 1990. 


125 N.J.L.J. Index Page 1406 


The DEP Commissioner’s disapproval of the 
20-year contract between the county and the 
disposal company for the disposal of the 
county’s solid waste at an incinerator in Penn- 
sylvania is in compliance with legislative poli- 
cies, has a reasonable basis in the record, and 
does not offend the Commerce Clause: the 
policy decision to require reliable in-state al- 
ternative sites where long-term out-of-state 
disposal is contemplated by a district is for the 
politically responsible branches of state gov- 
ernment, and judicial authority to review such 
administrative action is limited. 


Appellate Division; In re Glendon Energy 
Company, A-1126-88T1; opinion by King, 
J.A.D.; decided January 8, 1990; in Opinions 
Approved column February 1, 1990. 
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ENVIRONMENTAL PROTECTION — 
WETLANDS 


Wetlands regulations occur only under the 
Freshwater Wetlands Protection Act and its 








derivative regulations; harmony of ——- 
tion with proper respect for property rights 
the object, and N.J.A.C. 7:7A-1.6(e) is valid 
only as construed here to mean that wetlands 
regulatory considerations are not to be used 
when evaluating permit programs submitted 
under other acts (more precision is not possible 
without a context). 


The 2:1 mitigation ratio of N.J.A.C. 7:7A- 
14.1(d) has some scientific support and, in 
deference to DEP’s expertise in technical mat- 
ters, is upheld; however, the same cannot be 
said for the 7:1 enhancement ratio of N.J.A.C. 
7:7A-14.2(a)3 and, until an enhancement ratio 
has been scientifically validated, site-specific 
ratios must be used. 


late Division; N.J. Chapter of the 

"| Ass’n of Industrial and Office Parks 
v. Dert. of Environmental Protection, A- 
3285-88T5; opinion by King, P.J.A.D.; decided 
May 10, 1990; in Opinions Approved column 
May 31, 1990. 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION — INSURANCE 


A reasonable cause determination (RCD) is- 
sued by the Equal Employment Opportunity 
Commission is not the functional equivalent of 
a ‘‘suit’’ so as to compel defendant-insurers to 
defend plaintiff against charges of dis- 
criminatory employment practices; the pro- 
ceedings initiated by the issuance of the RCD 
are conciliatory and not coercive, and the 
EEOC or a court of law may not impose 
sanctions on the employer who refuses to con- 
ciliate or reach an agreement. 


thosty Division; Campbell Soup Co. v. 
Mutual Ins. et al, A-980-88T5; per 
curiam opinion (Judges O’Brien, Havey and 
Stern); decided January 11, 1990; in Opinions 
Approved column March 15, 1990. 


Chancery Division; | Soup Com- 
pany v. Liberty Mutual . Co. et al, C- 
4791-87; opinion by Lowengrub, P.J.Ch.; decid- 
ed February 26, 1990; in Opinions Approved 
column March 15, 1990. 
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ESCAPE 

Since the jury could find that the arrest of 
defendant was made in good faith under color 
of law, any irregularity or lack of probable 
cause for the arrest would not be a defense 
where, as here, the jury could also find that 
there was a substantial risk of harm to persons 
or property of others when defendant know- 
ingly ran grey from the State trooper in 
proximity to a busy highway; thus, all the 
elements of N.J.S.A. 2C:29-5 could reasonably 
have been found, and defendant’s conviction 
for escape is 


Appellate eidsten State v. Brown, A- 
1993-88T3; opinion by Shebell, J.A.D.; decided 
March 28, 1990; in Opinions Approved column 
April 19, 1990. 
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ESCAPE — INTENSIVE-SUPERVISION 
PROGRAM 


Absconder from Intensive-Supervision Pro- 
gram may not be separately charged with 
escape. 


Supreme Court; State v. Jiminez, A-122 
Sept. Term 1989; per curiam opinion; decided 
April 3, 1990; in Opinions Approved column 
April 12, 1990. 
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ESCHEAT 


The rules of priority established by Texas v. 
New Jersey relate only to conflicts among states 
and do not affect an escheat claim against a 
resident holder; the State is entitled to custody 
of unclaimed funds from holders with offices in 
New Jersey who are indemnified by N.J.S.A. 
46:30B-65 from liability for claims by other 
states or by the owners of the funds. 


Division; State v. The Chubb 
poo ons et al. 87-C-00088; opinion by 
Levy, J.S.C.; decided December 8, 1989; in 


Opinions Approved column March 8, 1990. 
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ESTABLISHMENT CLAUSE — FIRST 
AMENDMENT 


Board of ne ag the Westside 

-» et al, Petition- 
ers v. Bridget C. Schoolg ete by and through 
her next friend, Daniel N. Mergens, et al, No. 
88-1597, on writ of certiorari to the United States 
Court of Appeals for the Eighth Circuit, argued 
January 9, 1990, decided June 4, 1990. 
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ETHICS 
(see ATTORNEYS) 
EVIDENCE 
(see also ADMISSIONS A AGENTS, 


BREATHALYZERS, CHILD VICTIMS, 
CIVIL PROCEDURE, DUE PROCESS) 


The trial court properly admitted the testi- 
mony of the decedent’s brother and mother 


NEW JERSEY LAW JOURNAL 












concerning conversations they had had with 
defendant and the decedent, which were of- 
fered to demonstrate defendant’s state of mind 
and to establish a motive — her husband’s 
objections to her relationship with her lesbian 
lover — for murdering him; the intertwining of 
the decedent’s state of mind in this testimony 
was, at best, tangential and, since the prose- 
cutor avoided any reference to the letter by 
defendant that had been ruled inadmissible in a 
prior opinion, the ‘‘law of the case’’ doctrine 
does not bar the testimony challenged here. 


Appellate Division; State v. Downey, A- 
3105-86T4; opinion by Michels, P.J.A.D.; de- 
cided November 20, 1989; in Opinions Approved 
column December 14, 1989. 
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The “‘adoptive-admission’’ exception must ” 
used with caution; in the circumstances here 
reply in the form of an outright denial ‘i 
plaintiff’s telephoned accusation was not called 
for from defendant, the failure of which would 
subject him to the type of damaging evidentiary 
admission contemplated by Evid. R. 63(8)(b). 


In admitting the picture of plaintiff's dam- 
aged lawn, supposedly to show defendant’s 
propensity to commit such a wrong against 
plaintiff, the trial judge failed to consider that, 
since there was no evidence that defendant had 
committed the civil wrong, Evid. R. 55 itself 
could not justify admissibility; when an offer of 
this type of evidence is made, the trial judge 
should conduct a threshold-admissibility Evid. 
R. 8 hearing, out of the presence of the jury, to 
determine whether, by a preponderance of the 
evidence, the prior events had in fact occurred. 


Appeilate Division; Burbridge v. Paschal, 
A-5026-87T2; opinion by King, P.J.A.D.; decid- 
ed February 21, 1990; in Opinions Approved 
column March 15, 1990. 
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Where a defendant pleads guilty, the fact 
that he might incur significant civil liability by 
use of the plea in a subsequent civil suit is not 
*‘good cause’ under Rule 3:9-2 to bar use of 
that plea; ‘‘good cause’’ relates only to matters 
of concern in the administration of the criminal 

in connection with the taking of the 


process 
. plea — it can only be used where a defendant 


demonstrates that he would be prevented from 
entering into an otherwise acceptable plea ar- 
rangement. 


Law Division; State v. LaRusso, Indictment 
No. S-1395-89-01; opinion by Minuskin, J.S.C.; 
decided January 18, 1990; in Opinions Approved 
column June 7, 1990. 
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EVIDENCE — INFORMANTS 


A defendant must be afforded the op- 
portunity through effective cross-examination 
of adverse State 
witnesses, and Evidence Rule 36 does not 
protect an informant whose identity has al- 
ready been disclosed from having to disclose 
the extent and continuing nature of his em- 
ployment by the prosecutor’s office. 


Appellate Division; State v. Jones, A-5238- 
87T1; opinion by Brochin, J.A.D.; decided 
March 20, 1990; in Opinions Approved column 
April 12, 1990. 
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EVIDENCE — SURVEILLANCE 


Defendant’s right to cross-examine was not 
violated when he was precluded from question- 
ing a police officer about the precise location of 
the vantage point of a pre-arrest surveillance; 
there was other evidence to establish the CDS 

offense, the distance, time, weather, 
and lack of obstruction were all brought out, 
and disclosure of the precise site would provide 
defendant no assistance in presenting his case 
while it would destroy a significant tool of the 
police department in fighting narcotics activity 
i n Plainfield. 


Appellate Division; State v. Williams, A- 
500-89T3, opinion by Petrella, P.J.A.D.; decided 
March 23, 1990; in Opinions Approved column 
April 12, 1990. 
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EXCISE TAXES 
(see COMMERCE CLAUSE) 


EXPERT TESTIMONY — PERSONAL IN- 
JURY 


A personal-injury action may be maintained 
against a public utility for a dangerous road- 
way condition it has created in the course of 
repairing its facilities without presenting sup- 
porting expert testimony since most jurors are 
familiar with work sites maintained on road- 
ways and the safety measures at such sites. 


Appellate Division; Kajetzke v. New Jer- 
sey Bell et al, "A-5111-88T3; opinion by 
Skillman, J.A.D.; decided May 14, 1990; in 
Opinions Approved column June 7, 1990. 
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EXPERT WITNESSES 
(see CIVIL PROCEDURE) 





The Legislature intended only convictions for 
crimes in foreign jurisdictions to be considered 
in expungements, and petitioner’s disorderly 
persons conviction in Florida is not a bar to 
granting his request to expunge his New Jersey 
convictions for two d.p. offenses and one mu- 
nicipal ordinance violation. 


Law Division; State v. H.J.B., 33843; opin- 
ion by Martin, J.S.C.; decided February 7, 1990; 
in Opinions Approved column April 19, 1990. 
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FAIR TRIAL — PERJURY — SELF- 
INCRIMINATION 


The trial judge’s error in interrupting the 
testimony of the defense witness is even clearer 
here than it was in Johnson and Jamison 
because there was no reason to advise him of 
his privilege against self-incrimination; it was 
reversible error to warn the witness that con- 
tradicting a statement he had given the police 
could subject him to perjury charges, and the 
subsequent striking of his testimony exculpating 
defendant when he refused to continue testi- 
fying violated defendant’s right to a fair trial. 


Appellate Division; State v. Vassos, A- 
1384-87T4; opinion by Skillman, J.A.D.; decided 
January 16, 1990; in Opinions Approved column 
February 1, 1990. 
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FAIR TRIAL — RIGHT TO COUNSEL 


Although the standard of ‘‘knowing and 
intelligent’”’ waiver has generally been applied 
to an express relinquishment of the right to 
counsel, it should also be applied where the 
accused fails to retain an attorney in a timely 
manner (whereby this defendant, although fi- 
nancially able, manifested a decision to repre- 
sent himself); in both situations, the accused 
must be made aware of the difficulties of self- 
representation in terms sufficient to enable him 
to ee decide which course to choose, 
and the ramifications of the failure to do that 
here are more acute because this defendant (a 
62-year-old first offender with an IQ of 86 
charged with sexual contact with minors) is not 
well educated and was apparently bewildered 
Since the Sixth Amend- 


quency, this opinion offers three guidelines). 


The trial court’s charge impermissibly di- 
luted the jury’s sense of responsibility by sug- 
gesting that the ultimate determination would 
rest with the Appellate Division; the cumulative 
impact of the errors com of mandates a 
reversal and a remand for a new trial. 


Appeliate Division; State v. Slattery, A- 
2447-88T4; opinion by Baime, J.A.D.; concur- 
rence by Shebell, J.A.D.; decided March 15, 
1990; in Opinions Approved column April 12, 
1990. 
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FAMILY LAW — MATRIMONIAL LAW — 
MINORS 


A voluntary addiction to illegal drugs does 
not constitute a legally accepted handicap that 
would trigger the continued obligation of sup- 
port beyond the point at which emancipation 

id otherwise occur, and the mother cannot 
recover from the father the considerable money 
SS ee 
was emancipated 


Chancery Division, Family Part; Baldino v. 
Baldino, FM-4513-80; opinion by Krafte, 
J.S.C.; decided April 25, 1990; in Opinions 
Approved column June 7, 1990. 


125 N.J.L.J. Index Page 1779 
FEDERAL JURISDICTION — LONG- 
SHOREMEN 


Chesapeake and Ohio Railway Company, a 
tioner v. Nancy J. Schwalb and 
McGlone; Norfolk & Western Railway Com- 
pany, itioner v. Robert T. Goode, Jr. 87- 
1979, 88-127; on writs of certiorari to the Su- 
preme Court of Virginia; argued October 3, 1989, 
decided November 28, 1989. 
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FEDERAL RAILROAD AND SAFETY ACT 
(see PREEMPTION) 


FICTITIOUS DEFENDANTS 


A final judgment may not be entered against 
a fictitious defendant, and plaintiff’s failure to 
amend the complaint prior to judgment and 
name a previously unknown defendant entitles 
each unnamed defendant to the protection of 
the statute of repose, unless plaintiff has been 
deceived or misled as to the defendant’s iden- 
tity; such was not the case here. 


Appellate Division; Stegmeier v. St. Eliz- 
abeth Hospital, A-2285-88T3; opinion by Pet- 
rella, P.J.A.D.; decided March 23, 1990; in 
Opinions Approved column April 12, 1990. 
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FIFTH AMENDMENT 
(see COLLATERAL REVIEW) 
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FIFTH AMENDMENT — DUE PROCESS 


United States, appellant v. Sperry Corporation 
et al, 88-952; on appeal from the united States 
Court of Appeals for the Federal Circuit; argued 
October 10, 1989, decided November 28, 1989. 


125 N.J.L.J. Index Page 34 


FIFTH AMENDMENT — IMPEACHMENT 
OF TESTIMONY 


Michigan, Petitioner v. Tyris Lemont 
Harvey, No. 88-512, on writ of certiorari to the 
Court of Appeals of Michigan, argued October 
11, 1989, decided March 5, 1990. 


125 N.J.L.J. Index Page 931 


FIFTH AMENDMENT — JUST COM- 
PENSATION 


J. Paul Preseault, et ux., Petitioners v. 
Interstate Commerce Commission et al, 
No. 88-1076, on writ of certiorari to the United 
States Court of Appeals for the Second Circuit, 
argued November 1, 1989, decided February 21, 
1990. 


125 N.J.L.J. Index Page 795 


FINES — PROBATION 


N.J.S.A. 2C:45-2c and 2C:44-2 are read here 
as alternative remedies for the collection of 
fines exercisable by the State after the expira- 
tion of probation, and the trial court’s order, 
after defendant’s probationary period had ex- 
pired, directing and scheduling the payment of 
the fine imposed on him when he was also 
sentenced to probation for CDS offenses, is 
affirmed; however, as a matter of fundamental 
fairness (and aside from whether the in- 
carceration was authorized by the Code), that 
part of the order denying defendant credit for 
the time he spent in jail awaiting the summary 
collection action is reversed and remanded for 
. credit (see 2C:46-2a) of $20 a day for 57 

ys. 


Appellate Division; State v. Joseph, A- 
2181-88T4; opinion by Long, J.A.D.; decided 
February 5, 1990; in Opinions Approved column 
March 1, 1990. 
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FIRST AMENDMENT 
(see ESTABLISHMENT CLAUSE) 


FIRST AMENDMENT — UNION DUES 


Eddie Keller, et al, Petitioners v. State 
Bar of California et al, No. 88-1905, on writ 
of certiorari to the Supreme Court of California, 
argued February 27, 1990, decided, June 4, 1990, 
47 Cal.3d 1152, 767 P.2d 1020, reversed and re- 
manded. 


125 N.J.L.J. Index Page 1783 
FORECLOSURES 


Where a junior lienholder is inadvertently 
omitted from foreclosure action strict fore- 
closure is an available remedy to compel the 
junior lienholders to redeem the senior liens or 
be forever barred of the equity of redemption; 
here, where the assignment of the lien to 
defendant was made after the complaint in 
foreclosure was signed, the judge’s decision 
affording defendant-second mortgagee the right 
to redeem the property and pay off the entire 
first mortgage within 60 days is affirmed. 


Appellate Division; Citicorp Mortgage, Inc. 
v. Pessin et al, A-5192-88T1; opinion by 
Petrella, P.J.A.D.; decided February 22, 1990; 
in Opinions Approved column March 15, 1990. 
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FOREIGN SEARCHES — SEARCH AND 
SEIZURE 


United States, Petitioner v. Rene Martin 
Verdugo-Urquidez, No. 88-1353, on writ of 
certiorari to the United States Court of Appeals 
for the Ninth Circuit, decided February 28, 1990. 
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FORFEITURE — PUBLIC OFFICE — 
WRONGFUL DISCHARGE 


The Legislature intended to use the words 
“office,”’ ‘‘position,’’ and ‘‘employment”’ in- 
terchangeably in N.J.S.A. 2C:51-2c, which 
precludes from further public employment 
those who have been convicted of an offense 
“involving dishonesty or a crime of the third 

or above’’ or “‘involving or touching 
their office, position or employment’’; the trial 
court correctly dismissed plaintiffs claim that 
he was wrongfully discharged as greens super- 
intendent of all Essex County golf courses when 
it was revealed that in 1977 he had been 
convicted of obtaining money by false pretenses 
while a supervisor of the Newark Youth Corps. 


Appellate Division; Pastore v. Essex 
County et al, A-679-88T1; opinion by Baime, 
J.A.D.; decided December 15, 1989; in Opinions 
Approved column January 18, 1990. 
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FORFEITURE — 
ENTIRETIES 


TENANCIES BY THE 


The wife who was separated from her hus- 
band, and only occasionally visited the common 
rooms of the house they owned as tenants by 
the entireties, had neither the ability nor a 
reason to dictate that the property not be used 
for illegal purposes; since she was ignorant of 
the husband’s drug-distributing activities at the 
property, for which he has been convicted, the 
State may obtain only his interest in the house 
and cannot affect her life estate or her right of 
survivorship. 


Law Division; State v. $1,310 et al, L- 
98668-88; opinion by Wertheimer, J.S.C.; decid- 
ed January 17, 1990; in Opinions Approved 
column March 15, 1990. 
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FOURTEENTH AMENDMENT 
(see DUE PROCESS) 


FRAUD 
(see BANKS) 
a WETLANDS PROTECTION 


(see ENVIRONMENTAL LAW) 


FRIVOLOUS ACTIONS 
(see ATTORNEYS’ FEES) 


GENDER — TAXES 


Although the trial court decision awarding 
plaintiffs the amount of tax paid is affirmed 
since the evidence was sufficient to rebut the 
presumption of a gift where the wife received 
assets in her birth name and later transferred 
them to her husband pursuant to Iranian 
custom, the trial court’s use of a gender-based 
rule that reverses the presumption of a gift 
when a wife purchases property taking it in her 
husband’s name, as opposed to a husband 
purchasing property in the name of his wife, is 
questionable, and its application is ripe for re- 
examination by the Supreme Court. 


Appellate Division; Shayegan et al v. 
Baldwin, A-4164-87T2; per curiam opinion 
(Judges Shebell, Gruccio and Landau); decided 
May 2, 1989; in Opinions Approved column 
December 21, 1989. 
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GOVERNMENT EMPLOYEES 


Lawrence H. Crandon, et al, Petitioners v. 
United States; Boeing Company, Inc., Pe- 
titioner v. United States, Nos. 88-931 and 
88-938, on writs of certiorari to the United States 
Court of Appeals for the Fourth Circuit, argued 
November 6, 1989, decided February 27, 1990. 


125 N.J.L.J. Index Page 926 


GRAND JURIES 
(see also ATTORNEY-CLIENT PRIVILEGE) 


While defendants need not show ‘‘good 
cause”’’ or ‘“‘probable cause’’ in order to be able 
to seek discovery to know that the grand jury 
was selected from a fair cross-section of the 
community, they must first show that they have 
in good faith exhausted available data and that 
their request for further data is not made for 
delay, harassment, or for impermissible intru- 
sion upon others and upon public resources; 
here, the trial judge’s decision to mail ques- 
tionnaires to members of the grand juries 
requesting them to identify their race and 
ethnic background was supported by the re- 
cord. 


Appellate Division; State v. Ciba Geigy et 
al, A-478-89T1F; opinion by Lowengrub, J.S.C. 
(t/a); decided April 9, 1990; in Opinions Ap- 
proved column May 10, 1990. 
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GRAND JURIES — 
SELF-INCRIMINATION 


The trial judge should have conducted a 
Kastigar hearing, as required in Strong, and on 
remand the State must prove, by clear and 
convincing evidence, that evidence used against 
defendant in her trial for misconduct in office 
relating to criminal events that were the subject 
of her earlier compelled testimony before a 
grand jury, obtained in exchange for im- 
munity, was developed or obtained from 
sources or by means entirely independent of, 
and unrelated to, that testimony; even if de- 
fendant had an obligation to move for a Kas- 
tigar hearing before trial (not decided here), 
she has shown good cause for relief from any 
waiver because the assistant prosecutor not 
only was directly exposed to defendant’s im- 
munized testimony but may have used it in 
preparing the case against her. 


Appellate Division; State v. Maiorana, A- 
735-88TS; opinion by O’Brien, J.A.D.; decided 
April 24, 1990; in Opinions Approved column 
May 17, 1990. 


PROSECUTORS — 
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GRAVES ACT 


Substantial credible evidence supports the 
trial judge’s conclusion that defendant knew or 
had reason to know that his cohort would use 
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or be in possession of a firearm and therefore 
that he shared intent with the killer, so he was 
properly sentenced for aggravated man- 
slaughter under the Graves Act. 


Appellate Division; State v. Mancine, A- 
231-88T5; opinion by Deighan, J.A.D.; decided 
May 10, 1990; in Opinions Approved column 
May 31, 1990 


125 N.J.L.J. Index Page 1776 
GRAVES ACT — SENTENCING 


Since defendant’s prior conviction was based 
on his plea of guilty as an accomplice to ag- 
gravated assault, by knowingly pointing a fire- 
arm, there is no uncertainty about its having 
been a Graves Act offense and a Martin hear- 
ing was not required before he was sentenced 
to an extended term under the Graves Act for 
armed robbery; if a defendant’s challenge to a 
prior conviction, when being sentenced as a 
repeat Graves Act offender, would invalidate 
it, rather than only clarify or explain it, he 
must apply for post-conviction relief. 


Dunbar’s guidelines for discretionary ex- 
tended-term sentencing do not apply to man- 
datory extended terms except insofar as sen- 
tencing judges must be cognizant of their 
flexibility in determining the duration of parole 
ineligibility even under the Graves Act and be 
particularly mindful of the weighing process 
entailed in determining the base term and the 
period of parole ineligibility that is a derivative 
of that base term. 


Supreme Court; State v. Jefimowicz, A-78 
Sept. Term 1989; opinion by Handler, J.; de- 
cided May 30, 1990; in Opinions Approved 
column June 7, 1990. 


125 N.J.L.J. Index Page 1770 
GUN CONTROL 


Employees of a private security agency do 
not have a preferred right by virtue of their 
status to obtain a permit to carry a gun; the 
statutory standard calls for the court to grant 
permits only to those who can establish an 
urgent necessity for the protection of self or 
others (not of property alone) as, for example, 
in the case of one whose life is in danger as 
evidenced by serious threats or earlier attacks. 


Supreme Court; In re Preis et al, A-49 Sept. 
Term 1989; opinion by O’Hern, J.; decided May 
8, 1990; in Opinions Approved column May 17, 
1990. 
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Although plaintiff, who has been involved in 
a pattern of violent behavior and alcohol abuse 
since 1982, did not use or threaten to use his 
firearms unlawfully, the police came into lawful 
possession of them when they had responded to 
a domestic dispute and took the guns at his 
wife’s request. 


Law Division; Hoffman v. Union County 
Prosecutor’s Office et al, L-96921-88; opin- 
ion by De Stefano, J.S.C.; decided January 30, 
1990; in Opinions Approved column March 29, 
1990. 
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HARNESS RACING — RACING COMMIS- 
SION — SEARCH AND SEIZURE 
(see also RACING) 


Burger does not require a review of Dolce 
and, under the three-prong test of Burger for 
warrantless inspection of closely regulated 
businesses, this search of an off-track harness- 
racing stabie when one of its horses tested 
positive for a prescription drug without a 
prescription after a race, pursuant to N.J.A.C. 
13:71-23.5, did not violate the Fourth 
Amendment; defendants’ choice in not securing 
a license for their training facility does not 
exempt them from the reach of the regulation 
search, and the order denying their motion to 
suppress the drug and hypodermics is affirmed. 


Appellate Division; State v. Turcotte, A- 
3100-88T3; opinion by Havey, J.A.D.; decided 
March 8, 1990; in Opinions Approved column 
March 29, 1990. 


125 N.J.L.J. Index Page 1122 


HAZARDOUS MATERIAL TRANSPORTA- 
TION ACT 
(see PREEMPTION) 


HAZARDOUS WASTE 


Although the DEP had a right to rescind its 
approval of a negative declaration that plain- 
tiffs leased industrial site could be closed 
without penalty or cleanup under ECRA in the 
absence of injurious reliance by plaintiff 
(plaintiff was informed one week later that 
approval of the negative declaration was being 
reviewed), had minimum standards for soil, 
groundwater and surface quality been prom- 
ulgated for approving or disapproving negative 
declarations, plaintiff and DEP would have 
better understood when sampling plans would 
be required; here, however, plaintiff was well 
aware of DEP’s existing ECRA requirements 
and therefore the promulgation of toxicity 
standards would not have affected the need to 
test plaintiff's site to see if those standards 
were met. 








Appellate Division; Chemos Corp. v. 
partment of Environmental Protection, 4 
5543-88-T5; per curiam opinion (Judges Antell, 
Bilder and Ashbey); decided December 15, 1989; 
in Opinions Approved column January 18, 1990. 
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HEALTH LAW — INSURANCE 


The 1988 amendments to N.J.S.A. 17:48E-1 
et seq., which permitted Blue Cross and Blue 
Shield of New Jersey to use ‘‘experience rat- 
ing’’ (i.e., a rate structure based on past loss 
experience) for all group contracts and not only 
groups of 50 or more, did not alter the 
community rating (i.e., a rate structure based 
on all subscriber’s paying the same rate for the 
same coverage) predicate for individual con- 
tracts; the Commissioner’s order permitting a 
rate increase of 24.6% for individual contracts 
based on a demographic rating is reversed. 


Appellate Division; In the Matter of Blue 
Cross and Blue Shield of New Jersey, A. 
2232-89T1; opinion by Pressler, P.J.A.D.; de- 
cided March 16, 1990; in Opinions Approved 
column April 12, 1990. 
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HOSPITALS 


There must be further findings from the 
Commissioner of Health before her issuance of 
a certificate of need to Valley Hospital to 
establish a new cardiac-surgery facility in Ber- 
gen County can be affirmed; at a minimum, 
she should demonstrate a factually supported 
finding, pursuant to N.J.S.A. 26:2H-8, that the 
certificate is necessary to provide required 
health care in the area to be served, can be 
economically accomplished and maintained, 
and will contribute to the orderly development 
of adequate and effective health-care services. 


Appellate Division; In re Valley Hospital et 
al, A-2479-87T8; opinion by Antell, P.J.A.D.; 
decided April 20, 1990; in Opinions Approved 
column May 10, 1990. 


125 N.J.L.J. Index Page 1410 


In establishing the final labor component of 
the economic factor used in adjusting hospital 
rates, the Hospital Rate Setting Commission 
(HRSC) was required by statute to adopt the 
Bureau of Labor Statistics rate in force at the 
time it took its final action, and could not make 
the interim rate, which it adopted earlier when 
the BLS has not yet issued the rate, final since 
it exceeded the BLS rate; HRSC acted within 
its statutory and regulatory authority in ad- 
dressing concerns affecting hospital rates 
shared in common by members of the New 
Jersey Hospital Association on a_ statewide 
basis. 


Appellate Division; Slocum v. Hospital 
Rate Setting Commission et al, A-1461- 
88T1; opinion by Keefe, J.A.D.; decided May 1, 
1990; in Opinions Approved column May 17, 
1990. 
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HOSPITALS — MEDICAL MALPRACTICE 


Although decedent’s hospital care was paid 
for by insurance, every user of a non-profit 
hospital is a beneficiary of its works and the 
$10,000 limit on its liability provided in 
N.J.S.A. 2A:53A-8 still applies; the trial judge 
properly refused to instruct the jury that 
plaintiff's recovery against the hospital be lim- 
ited to $10,000 where the effect would be to 
persuade the jury to shift to the other defen- 
dants some amount that it concluded the hos- 
pital was responsible for. 


Even though there was evidence that the 
hospital charged a rental fee for the respirator 
which became disconnected and resulted in 
decedent’s death, the hospital is in the business 
of providing health care to patients and there- 
fore could not be treated as a lessor of equip- 
ment to whom strict liability applies; a provi- 
sion of the hospital’s bylaws could not be used 
to establish a standard for malpractice since 
that standard has been established by law. 

Johnson et al v. 


Appellate Division; 

Mountainside | et al, A-2293-87T1; 
opinion by Brochin, J.A.D.; decided March 12, 
1990; in Opinions Approved column March 29, 
1990. 
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IMMIGRATION 
(see UNEMPLOYMENT BENEFITS) 


IMPEACHMENT OF TESTIMONY 
(see FIFTH AMENDMENT) 


IMPROPER BEHAVIOR 
(see AGGRAVATED ARSON) 


INCOME TAX 
(see CHARITABLE CONTRIBUTIONS) 


INDEMNIFICATION 
(see INSURANCE) 


INFORMANTS 
(see EVIDENCE) 
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INSANITY DEFENSE — INSTRUCTIONS — 
MURDER 


*‘Wrong,”’ as used in the insanity defense, 
will generally incorporate concepts of both legal 
and moral wrong; since murder is both a legal 
and a moral wrong, the distinction between 
them generally need not be critical in a murder 
prosecution and defendant, who claimed that 
he lacked the capacity to comprehend either 
legal or moral wrong when he shot his two 
friends because he ‘‘hated’’ one and the other 
*‘got in the way,’’ was not entitled to a charge 
distinguishing the two kinds of wrong (in the 
exceptional case, such as where the defendant 
claims to have acted under a command from 
God, the court should instruct the jury that 
‘‘wrong’’ encompasses both legal and moral 
wrong). 


The successful killing of the intended victim 
does not prevent the ‘‘transfer’’ of that intent 
to an unintended victim, and the trial court 
properly charged the jury that defendant could 
be found guilty of the knowing or purposeful 
death of both victims. 


Supreme Court; State v. Worlock, A-5 
Sept. Term 1989; opinion by Pollock, J.; decided 
February 22, 1990; in Opinions Approved column 
March 1, 1990. 
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INSTRUCTIONS 
(see ALIBIS, DRAM SHOPS, INSANITY 
DEFENSE) 


INSTRUCTIONS — MURDER 


Although the evidence was sufficient for the 
jury to conclude that defendant knowingly or 
purposely caused the victim’s death when he 
admittedly started a fire in the frame house in 
which she lay asleep, and to conclude that her 
death was causally connected to his conduct, 
his conviction for knowing and purposeful 
murder is reversed because, even in the 
absence of a request by his trial counsel, he 
was entitied to a charge that, if the jury 
believed that the death occurred in a manner 
different from his design or contemplation, it 
should decide whether it was not too remote to 
have a just bearing on his guilt. 


A further deficiency was the failure of the 
charge to relate the conflicting factual versions 
to the legal issues; an abstract statement about 
causation or the defendant’s state of mind is 
not nearly so useful as one stating the same 
idea in the context of the various factual 
alternatives projected by the parties and, 
rather than repeating verbatim the abstract 
definitions provided by the model murder 
charge, the trial court should have used illus- 
trative examples to highlight the distinctions in 
mental states and to clarify the concept of 
causation. 


Defendant’s conviction for felony murder is 
reversed because the trial judge should have 
instructed the jury that he would be guilty only 
if the death of the victim in the fire he 
admittedly set was not too remote, accidental, 
or too dependent on another’s volitional act to 
have a just bearing on his culpability; a defen- 
dant should be exculpated only when a death 
occurs in a manner that is so unexpected or 
unusual that he could not justly be found 
culpable for the result (the drafting of an 
appropriate charge is being referred to the 
Supreme Court’s Committee on Model Jury 
Charges). 


A correct charge in this case would have 
instructed the jury that it must find not only 
that defendant committed the crime of arson 
(which he admitted) and that the victim died in 
the fire, but also that her death would not have 
occurred but for the fire and was not too 
remote or accidental; it may be that another 
jury will also convict defendant of felony mur- 
der, but sustaining this verdict in the face of an 
incorrect charge would deprive him of his right 
to a fair trial. 


Supreme Court; State v. Martin, A-75 Sept. 
Term 1989; opinion by Pollock, J.; decided May 
17, 1990; in Opinions Approved column May 31, 
1990. 
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INSTRUCTIONS — ROBBERY — THEFT 


In view of defendant’s admission that he 
stole the cigarettes from the convenience store 
(claiming that it was not he but a confederate 
who had severely beaten the clerk) a sua sponte 
charge on the lesser included offenses of theft 
was indicated but it would not have been 
appropriate because the State had no reason to 
expect theft to be charged in addition to 
robbery and therefore did not submit evidence 
of the ‘‘amount involved’’; defendant’s con- 
viction for robbery is affirmed. 


Appellate Division; State v. Rose, A-2224- 
87T4; opinion by Brody, J.A.D.; decided January 
5, 1989; in Opinions Approved column February 
1, 1990. 
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INSURANCE 

(see also AGENT/BROKERS, EQUAL EM- 
PLOYMENT OPPORTUNITY COMMIS- 
SION, HEALTH LAW) 


Bills submitted to insurance companies by 
the Division of Rate Counsel in the Department 
of the Public Advocate pursuant to N.J.S.A. 
52:27E-19 are subject to judicial review, but 

factual inquiries are to be conducted 
by the Department of Insurance, referring 
contested cases to the Office of Administrative 
Law to determine whether the bills are ac- 
curate and were incurred in connection with 
proceedings initiated by insurers to change 
rates; proceedings and form filings by ‘‘dere- 
gulated’’ commercial lines are subject to the 
Public Advocate’s review, and his reasonable 
costs and expenses are reimbursable; the Rate 
Counsel is entitled to reimbursement for fees 
and expenses in collecting the bills. 


Supreme Court; State Farm Mutual 
A le Ins. Co. v. . of the Public 
Advocate etc., A-30/31/32 Sept. Term 1989; 
opinion by O’Hern, J.; concurrence by Stein, J.; 
decided April 5, 1990; in Opinions Approved 
column April 19, 1990. 
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The New Jersey Property-Liability Insurance 
Guaranty Association, which protects policy- 
holders of insurance companies which have 
become insolvent, is not liable for pre-judgment 
interest on plaintiff's claim for damages result- 
ing from an automobile accident since the 
Association is precluded from paying interest 
on unliquidated claims, and plaintiff's claim 
did not become liquidated until it was reduced 
to judgment; also, the insured is not liable for 
prejudgment interest since the legislative policy 
is to avoid imposition of liability for claims that 
may not be pursued against the Association; 
however, in the absence of any evidence to 
suggest that the Association would be unable to 
pay the claims of other ‘‘covered’’ claimants, 
the trial judge’s award of post-judgment inter- 
est was well within her discretion. 


late Division; Lehmann v. O’Brien et 
al, A-5372-86T8; opinion by Long, J.A.D.; 
decided November 28, 1989; in Opinions Ap- 
proved column December 21, 1989. 
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Under the ‘‘continuous trigger’? theory, 
which holds that where an injury process is not 
a definite, discrete event, the date of the 
occurrence should be the continuous period 
from exposure to manifestation of damage 
plaintiffs, who had areas of their home in- 
sulated with toxic chemicals and who later 
found toxic chemicals in untreated areas of 
their home, may recover for damages under 
the contractor’s insurance policies in effect 
during the times that the chemicals were dis- 
covered, which provide higher coverage than 
the policy in effect at the time the house was 
treated; however, the rule is fact-sensitive and 
depends on the nature of the damages claimed 
and when and how they occurred, as well as 
the particular policy issued. 


Appellate Division; Gottlieb v. Newark Ins. 
Co. et al, A-2243-88T5; opinion by Landau, 
J.A.D.; decided February 13, 1990; in Opinions 
Approved column March 8, 1990. 
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Where an insured was convicted of ag- 
gravated assault through reckless conduct, and 
the injured party filed a civil suit for damages, 
the provision in the insured’s homeowners pol- 
icy excluding coverage for injury ‘‘which may 
reasonably be expected to result from the 
intentional or criminal acts of an insured’’ bars 
coverage with respect to the reasonably fore- 
seeable consequences of the insured’s criminal 
act, and the provision is applicable here since 
the multiple lacerations suffered by the injured 
person when the insured hit him in the face 
with a glass were the natural and probable 
result of the assault; a clause excluding cov- 
erage for losses caused by the insured’s crimi- 
nal acts, without reference to his intent, is not 
contrary to public policy. 


Appellate Division; Allstate Ins. Co. v. 
Schmitt et al, A-4397-88T5; opinion by 

Baime, J.A.D.; decided February 27, 1990; in 

Opinions Approved column March 15, 1990. 
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INSURANCE — CHILD VICTIMS 


Where it was alleged that the owner of a 
day-care center sexually abused various chil- 
dren and an action was brought against him 
and the corporation, the children and their 
parents should have been allowed to intervene 
as of right under R. 4:33-1 in a separate action 
by the insurance company against the defen- 
dant-insureds for a declaration that coverage 
did not apply since the policy excluded cov- 
erage for intentional acts; summary judgment 
was properly granted to the insurer as against 
the alleged molester since one should expect 
some physical or psychological injury or both 
to result from such acts, but as to other defen- 
dants who were charged with negligent super- 
vision, this was a factual issue. 


Appellate Division; Atlantic Employers Ins. 
Co. v. Tots & Toddlers Pre-School Day 
Care Center, Inc. A-3518-88T2; opinion by 








Scalera, J.A.D.; decided March 2, 1990; in 
Opinions Approved column March 29, 1990. 
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INSURANCE — INDEMNIFICATION 


An insurer subject to N.J.S.A. 17:29C-1 and 
N.J.A.C. 11:1-5.2 who determines not to renew 
a policy must give 30 days’ written notice 
directly to the insured, and cannot rely, as was 
done here, on the assurance of its agent that a 
policy should not be renewed; an insurer and 
its agent, each of whose independent fault 
caused a lapse in coverage, are both liable to 
the insured, and neither one is entitled to 
indemnification from the other; because it has 
not been determined here whether the agent’s 
fault contributed to creating the loss of insur- 
ance, the agent’s judgment for indemnification 
against the insurer is reve 


Appellate Division; Echevarias v. Lopez et 
al, A-2304-88T2; opinion by Cohen, J.A.D.; 
dissent in part by Michaels, P.J.A.D.; decided 
April 16, 1990; in Opinions Approved column 
May 3, 1990. 
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INSURANCE — LESSOR/LESSEE — NEW 
JERSEY PROPERTY-LIABILITY INSUR- 
ANCE GUARANTY ASSOCIATION 


Where an insured provided a tractor and 
driver for a fee to haul a customer’s products 
in the customer’s trailers which were loaded by 
the customer, and the insured was obliged to 
provide liability insurance, the arrangement is 
not a lease, and the provision in the insurance 
policy excluding ‘‘leased autos’’ does not apply; 
in any event, how the policy describes the 
customer is inconsequential unless it reflects the 
way the parties created and looked upon their 
business relationship, and there is nothing to 
suggest that they had any idea that a policy 
reference to the customer as a lessor would 
exclude coverage; also, N.J.S.A. 17:30A-5(d), 
barring claims by insurers ‘‘as subrogation 
recoveries or otherwise’’ the New Jer- 
sey Property-Liability Insurance Guaranty As- 
sociation, the tractor company’s insurer, does 
not bar suit by an insurer to establish primary 
coverage by the Association. 


Appellate Division; Farmland Dairies v. 
The New Jersey Property- Liability Insur- 
ance Guaranty Ass’n et al, A-3479-88T3; 
opinion by Cohen, J.A.D.; decided January 11, 
1990; in Opinions Approved column February 1, 
1990. 
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INSURANCE — LIQUIDATION 


The Commissioner of Insurance, as liqui- 
dator of an insolvent insurance company, pur- 
suant to N.J.S.A. 17:30C-1 et seq. may prose- 
cute a claim ‘‘on behalf of’’ its creditors and 
policyholders, provided that the objective of 
such a suit is to increase the assets of the estate 
of the insolvent insurance company to which 
the creditors and policyholders, as well as the 
public, may look for satisfaction of their debt; 
however, the liquidator may not maintain a suit 
in a representative capacity if it is strictly 
personal in nature — to the extent that a 
creditor or policyholder is personally harmed 
by the acts or omissions of any of the defen- 
dants, such a claimant would have the right to 
maintain a separate cause of action; the liqui- 
dator must provide all claimants with notice 
and an opportunity to participate in a class- 
action type proceeding analogous to Rule 4:32-1 
et seq. 


Appellate Division; In re Liquidation of 
Integrity Ins. Co., A-5647-88TIF; opinion by 
Scalera, J.A.D.; decided March 6, 1990; in 
Opinions Approved column May 17, 1990. 
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INTENSIVE-SUPERVISION PROGRAM 
(see ESCAPE) 


INTERSTATE COMMERCE 
(see BANKS) 


JUDGES — LAW CLERKS 


Where a former law clerk for the trial judge 
became associated with the law firm represent- 
ing plaintiff but a strict hands-off policy has 
been observed and there has been no in- 
volvement with this case, and during her tenure 
with the judge the law clerk’s only exposure 
was to public records and her participation in 
the case was neither personal nor substantial, it 
is within the ethical guidelines for plaintiffs 
law firm to continue its representation as long 
as the former law clerk is not involved in any 
way with the matter at hand. 


Division, Family Part; Marxe v. 
Marxe, FM-24901-87; opinion by Krafte, 
J.S.C.; decided December 6, 1989; in Opinions 
Approved column February 8, 1990. 
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JUDGMENTS 
(see CIVIL PROCEDURE) 


JUDICIARY EMPLOYEES 
(see PUBLIC EMPLOYEES) 





JURIES 


In both civil and criminal cases a_ poll, 
pursuant to Rule 1:8-10, requires each juror to 
state whether he or she agrees with the verdict, 
not whether he or she agrees with the recitation 
of the jury’s vote; however, the trial court’s 
failure to do so in this case is not reversible 
error since one of the jurors corrected the 
foreman when he incorrectly read the verdict 
and, therefore, it appears that the jurors had 
no qualms about registering a dissent with the 
court. 


Supreme Court; Ragusa v. Lau et al, A-70 
Sept. Term 1989; opinion by Clifford, J.; con- 
currence in part and dissent in part by Stein, J.; 
decided June 13, 1990; in Opinions Approved 
column June 21, 1990. 
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Where a juror dissented from the other five 
jurors’ finding that defendant was negligent in 
a civil action, and the dissenting juror either 
did not participate in further deliberations or 
participated but refused to vote on issues of 
proximate cause and plaintiff's negligence, the 
verdict may stand, even in the absence of a 
Williams charge that each juror must delib- 
erate, since the dissenting juror’s vote was 
unnecessary to the verdict. 


Appellate Division; McCann v. Lester et 
al, A-1757-88T2; opinion by Dreier, J.A.D. 
decided March 21, 1990; in Opinions Approved 
column April 12, 1990. 
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JURISDICTION 
(see also DIVERSITY) 


JURISDICTION — UMDNJ 


The University of Medicine and Dentistry of 
New Jersey is not a state administrative agency 
within the meaning of Rule 2:2-3 and this 
complaint about its method of calculating its 
employees’ salaries is cognizable in the Law 
Division, not in the Appellate Division; more- 
over, since UMDNJ employees are not state 
employees, this action should not be trans- 
ferred to the Salary Adjustments Committee. 


Chancery Division; Cohen et al v. Board of 
Trustees of the University of Medicine 
and Dentistry of New Jersey, C-16500-88; 
opinion by Bachman, J.S.C.; decided December 
22, 1989; in Opinions Approved column April 5, 
1990. 
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JURY TRIALS 
(see CONSCIENTIOUS EMPLOYEE PRO- 
TECTION ACT) 


JUST COMPENSATION 
(see FIFTH AMENDMENT) 


LABOR LAW 
(see also ARBITRATION) 


oe L. Breininger, Petitioner v. Sheet 
etal Workers International Union No. 6, 
88-124; on writ of certiorari to the United States 
Court of Appeals for the Sixth Circuit; argued 
October 10, 1989; decided December 5, 1989. 
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LABOR LAW — WORKER ADJUSTMENT 
AND RETRAINING NOTIFICATION ACT 


A conservator appointed by the Casino 
Control Commission, who simply monitored 
and assessed the casino’s business in consulta- 
tion with the Commission, rather than contin- 
uing the business himself, did not succeed to 
the obligation under the Worker Adjustment 
and Retraining Notification Act to notify em- 
ployees 60 days in advance of the casino’s 
termination. 


el Employees Restaurant E yees 
Doarmationes Union, Local 54 v. Elsinore 
Shore Associates d/b/a Atlantis Hotel and 
Casino et al, Civ. No. 89-2143; opinion by 
Cohen, U.S.D.J.; filed November 14, 1989. 
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LANDLORD AND TENANT 
(cee also COMMERCIAL LEASES, DAM- 


AGES) 


In these circumstances, where the commer- 
cial lease prohibited an assignment of the lease 
and fixed rent on a percentage of gross sales, 
and the commercial tenant entered into a 
contract to sell its business to a third party 
contingent on approval by the landlord to an 
assignment of the lease, the landlord’s with- 
holding of consent was reasonable where the 
new management lacked the required retail 
experience. 


rn Division; Jonas et al v. Prutaub 
Joint Venture, A- 1636-88T2; opinion by Press- 

ler, J.A.D.; decided November 27, 1989; in 

Opinions Approved column December 28, 1989. 
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Since the old lease created an automatic 
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renewal without defendant’s signature, the 
landlord is not entitled to s judgment 
for possession on the ground that the tenant 
did not sign the profferred new lease and, even 
if it had been so entitled, the tenant should 
then have been afforded an opportunity to sign; 
moreover, the landlord’s failure to plead and 
prove the reasonableness of the change in the 
lease (deleting the use of two parking spaces) is 
fatal to the judgment for possession. 


Appellate Division; Village Bridge Apart- 
ments v. Mammucari, A-3428-88T5; opinion 
by Cohen, J.A.D.; decided March 14, 1990; in 
Opinions Approved column March 29, 1990. 
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The municipal rent board acted arbitrarily, 
capriciously and unreasonably in initiating an 
investigation on behalf of tenants for the pur- 
pose of setting the 1988 tax surcharge; addi- 
tionally, its decision is flawed because the 17% 
limitation on the tax surcharge which the board 
imposed in an effort to determine how much of 
the 1988 taxes on the plaintiff- 
landlords were attributable to the cost of con- 
verting the properties (defendants are protected 
tenants and it was previously ruled that plain- 
tiffs were to eliminate from their tax sur- 
charges all taxes imposed as a result of con- 
verting to condominium or conversion forms of 
ownership), is devoid of any rational basis 
related to the tax burden of plaintiffs and 
contrary to the plain language of the rent- 
control ordinance. 


Law Division; Roth et al v. Rutherford 
Rent Board et al, L-39328-88; opinion by 
Harris, J.S.C.; decided May 31, 1989; in Opin- 
ions Approved column December 21, 1989. 
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*‘Owner-occupied”’ in the first paragraph of 
N.J.S.A. 2A:18-61.1 is restricted here to mean 
residential occupancy; the owner of a three-unit 
building who does not reside in it but uses one 
unit for his dentistry practice and wants to 
enlarge his office with the remaining tenant’s 
apartment is not exempt from the ‘‘good- 
cause’’ statute, and his complaint for posses- 
sion is dismissed. 


Law Division; Pappas v. Huezo, T-441338; 
opinion by Hornstein, J.S.C.; decided July 19, 
1989; in Opinions Approved column December 
21, 1989. 
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LANDLORD AND TENANT — OPTIONS — 
QUASI-CONTRACT 


Although the tenant’s case was pleaded on 
the theory that the landlord had breached an 
option to purchase, it was not error for the 
trial court to have submitted it to the jury on 
the theory (which was legally correct) that the 
landlord had been unjustly enriched by the 
improvements the tenant had made in the 
mistaken but honest belief (contributed to by 
the landlord) that he had an option, rather 
than the right of first refusal conferred by the 
lease; however, the award to the tenant is 
reduced to the value fo the landlord of the 
improvements. 


Appellate Division; Farese v. McGarry, A- 
5547-86T3; opinion by Brochin, J.A.D.; decided 
December 18, 1989; in Opinions Approved col- 
umn January 25, 1990. 
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LANDOWNERS 


Where a tree suddenly fell onto plaintiffs’ 
property from the defendant’s adjoining prop- 
erty, the issue is whether defendant somehow 
had made a negligent or unreasonable use of 
his land when compared to the rights of 
plaintiffs on the adjoining land, regardless of 
whether the activity is labeled a nuisance, 
trespass or some other classification, and 
summary judgment here based on strict liabil- 
ity was improper. 


Appellate Division; Burke v. Briggs, A- 
5505-88T1; opinion by Scalera, J.A.D.; decided 
March 1, 1990; in Opinions Approved column 
March 29, 1990. 
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LANDOWNERS LIABILITY ACT 


The immunity of the Landowners Liability 
Act does not extend to a dangerous condition 
on an improved and maintained roadway used 
in the conduct of a commercial enterprise, even 
though it runs through a nature preserve, and 
the summary judgment in favor of the power 
— in this wrongful-death action is re- 
versed. 


Appellate Division; Whitney v. Jersey 
Central Power & Light Co. et al, A-6154- 
88T1; opinion by Skillman, J.A.D.; decided May 
1 io in Opinions Approved column May 17, 
1990. 
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LAW CLERKS 
(see JUDGES) 











LEGAL MALPRACTICE — LIMITATIONS 
OF ACTIONS 


There was no reasonable basis for defen- 
dant’s belief that plaintiff's medical-malpractice 
claim would not accrue until a physician fur- 
nished proof of malpractice and, even if there 
had been such a basis, defendant was obliged 
to warn plaintiff that her claim could be time- 
barred sooner if his belief was wrong; expert 
evidence is not required in a legal-malpractice 
case to establish an attorney’s duty of care 
where, as here, the duty is so basic that it may 
be determined by the court as a matter of law. 


Expert opinion is not necessary to establish 
the negligence of a personal-injury attorney 
who fails to conduct any investigation of a 
client’s claim, but where the attorney has 
undertaken some investigation a jury will rarely 
be able to evaluate its adequacy without the aid 
of expert legal opinion (this is one of those rare 
cases); a plaintiffs attorney who litigates a 
legal-malpractice claim without the opinion 
testimony of a legal expert unnecessarily ex- 
poses the client to a serious risk of dismissal. 


The jury in this case could reasonably have 
found that defendant’s lackadaisical in- 
vestigation of plaintiff's medical-malpractice 
claim and his negligent failure to warn of the 
time-limitations problem, and to suggest that 
plaintiff seek the opinion of another attorney, 
were proximate causes of her later inability to 
sue the doctor, and the judgment of liability is 
affirmed. 


Appellate Division; Brizak v. Needle, A- 
1866-88T3; opinion by Brody, J.A.D.; decided 
March 16, 1990; in Opinions Approved column 
April 12, 1990. 
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LESSOR/LESSEE 
(see INSURANCE) 


LIENS — MORTGAGES 


The mortgagee’s subsequently-recorded pur- 
chase-money mortgage has priority over the 
county’s liens for hospital services provided to 
the mortgagors. 


Chancery Division; Fleet Mortgage Corp. 
v. Stevenson et al, F-3224-89; opinion by 
Wells, A.J.S.C.; decided February 22, 1990; in 
Opinions Approved column June 7, 1990. 
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LIMITATION OF ACTIONS 

(see also ATTORNEYS, BAIL JUMPING, 
COMMERCE CLAUSE, LEGAL MAL- 
PRACTICE) 


Here, where the New Jersey Educational 
Facilities Authority and Jersey City State Col- 
lege were involved in a project concerning the 
public interest for which the State and its 
agencies are primarily responsible, namely the 
construction of a state public higher-education 
facility, the Authority and College were en- 
gaged in a governmental function and are 
entitled to the same protection afforded the 
State under the nullum tempus doctrine; thus, 
the statute of limitations does not apply to the 
Authority and College’s action for breach of 
contract and negligence in the construction of a 
student union building. 


Appellate Division; New Jersey Educa- 
tional Facilities Authority et ai v. The 
Conditioning ny et al, A-3089-87T1; 
opinion by Michels, P.J.A.D.; decided December 
13, 1989; in Opinions Approved column January 
18, 1990. 
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Since the two-year limitations period of 
N.J.S.A. 49:3-71(e) was amended with a ‘‘dis- 
covery”’ provision before plaintiff's time to file 
under the two-year limitation had run, and the 
alleged securities fraud could not have been 
known to him before then, he has met his 
burden of showing that he is equitably entitled 
to the benefit of the new | e and the 
counts involving control-person liability are not 
time-barred. 


Law Division; Petruzzi et al v. Kobrin et 
al, L-027490-87; opinion by Bachman, J.S.C.; 
decided August 22, 1990; in Opinions Approved 
column May 3, 1990. 
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LIQUIDATION 
(see INSURANCE) 


LONGSHOREMEN 
(see FEDERAL JURISDICTION) 


LONGSHOREMEN’S AND HARBOR 
WORKERS’ COMPENSATION ACT — 
NEW JERSEY PROPERTY-LIABILITY IN- 
SURANCE GUARANTY ASSOCIATION 


An injured worker covered by the Long- 
shoremen’s and Harbor Workers’ Compensa- 
tion Act (LHWCA), 33 U.S.C.A. 901 et seq., 
and a third-party tortfeasor insured by a 
bankrupt liability carrier whose responsibilities 
have been assumed in part by the New Jersey 
Property Liability Insurance Guaranty Associ- 
ation may not settle their dispute free of the 
employer’s lien claim for reimbursement of the 
compensation benefits paid under LHWCA. 


Appellate Division; Barilla v. Lee & Pal- 
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mer, Inc., A-151-89T3F; opinion by Bilder, 
J.A.D.; decided January 19, 1990; in Opinions 
Approved column February 8, 1990. 
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MAIL FRAUD 
(see CONSPIRACY) 


MANSLAUGHTER 


Passion/provocation manslaughter has four 
elements: the provocation must be adequate; 
the defendant must not have had time to cool 
off between the provocation and the slaying; 
the provocation must have actually impassioned 
the defendant; and he must not have actually 
cooled off before the slaying. 


The trial court should have granted defen- 
dant’s request for a passion/provocation man- 
slaughter charge here, where the evidence was 
susceptible of different interpretations, and de- 
fendant’s view of the case would have permit- 
ted the jury rationally to conclude that a 
reasonable man might, under the circum- 
stances, have reasonably been provoked to the 
point of loss of control and that he had not had 
time to regain control between the altercation 
and the shooting. 


Supreme Court; State v. Mauricio, A-118 
Sept. Term 1988; opinion by Clifford, J.; de- 
cided January 29, 1990; in Opinions Approved 
column February 8, 1990. 
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MATERIAL WITNESSES 


Notice and an opportunity to be heard are 
required before a person can be apprehended 
and/or detained as a material witness; al- 
though, upon clear and convincing proof of the 
exigency, such a person may be apprehended 
without prior notice, he must be afforded a 
hearing before he can be detained and under 
no circumstances may a person be arrested or 
detained without court process, such as an 
order or warrant as prescribed in this opinion 
and unless there is a criminal action pending 
against an accused (the Criminal Practice 
Committee is urged to create procedures for 
implementing N.J.S.A. 2A:162-2 et seq.). 


In this case, the issuance of the warrant was 
illegal, not only because of the lack of a 
pending criminal action but because the allega- 
tions made by the State in support of its ex 
parte application did not clearly and con- 
vincingly demonstrate exigent circumstances so 
as to justify the arrest and detention, which 
constituted a fundamental deprivation of due 
process. 


Law Division; State v. Misik, W-891160; 
opinion by Eichen, J.S.C.; decided June 23, 
1989; in Opinions Approved column February 8, 
1990. 
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MATRIMONIAL LAW 
(see also ANTE-NUPTIAL AGREEMENTS, 
ATTORNEYS’ FEES, BIFURCATION, 
CHILD SUPPORT, CREDITORS’ RIGHTS, 
CUSTODY, DUE PROCESS, FAMILY LAW) 


Where the judge had written two letter 
decisions denying plaintiff's request for reduc- 
tion in alimony but no orders had been en- 
tered, there was no judicial event that could 
have been the subject of either an appeal or 
motion for reconsideration anc, therefore, 
plaintiff's subsequent cross-motion for reduc- 
tion in alimony, which was filed in response to 
defendant’s Rule 1:10-5 motion, was not a 
‘‘lateral appeal’’ to the trial court, and plaintiff 
showed sufficient change of circumstances to 
warrant an evidential hearing; even if proper 
orders had been entered at the time the deci- 
sions were rendered, there were sufficient in- 
tervening incremental changes from the time 
plaintiff's motion was originally filed to the 
time of the order granting defendant’s Rule 
1:10-5 motion to warrant a hearing. 


Appellate Division; Beck v. Beck, A-4189- 
88T3; opinion by Pressler, J.A.D.; decided 
March 2, 1990; in Opinions Approved column 
March 29, 1990. 
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Equitable distribution is only available for 
distributing property acquired during marriage 
in an action for divorce and plaintiff, who 
waived her interest in defendant’s retirement 
benefits when she divorced him in 1978, has no 
legally cognizable claim to a share of his 
pension and annuity now, after having contin- 
ued to live with him for 10 years (upon his 
promise that he would rectify his drinking 
problem). 


Chancery Division, Family Part; Wajda v. 
Wajda, FM 19150-88E; opinion by Bassler, 
J.S.C.; decided June 2, 1989. 
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No public policy would support prohibiting 
an ‘‘anti-Lepis”’ clause in a voluntary property 
settlement agreement and no modification will 
be granted defendant here, where both parties 
bargained away any right to modify the terms 
of their agreement due to changed circum- 
stances. 
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Chancery Division, Family Part; Finckin v. 
Finckin, FM-08817; opinion by Krafte, J.S.C.; 
decided January 10, 1990; in Opinions Approved 
column March 22, 1990. 
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Where, as here, one party to a divorce 
claims to have lost money gambling after the 
marriage had deteriorated to a terminal level, 
the debt belongs to the gambler without offset 
or credit in the equitable distribution. 


Chancery Division; Family Part; Siegel v. 
Siegel, FM-00790-88; opinion by Berman, 
J.S.C.; decided January 22, 1990; in Opinions 
Approved column April 12, 1990. 
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MATRIMONIAL LAW — MINORS — NAME 
CHANGE 


Plaintiff may not seek to change the surname 
of her minor child by filing a motion in her 
action for divorce; although the application 
belongs in the Family Part, it must be brought 
pursuant to N.J.S.A. 2A:52-1 and Rule 4:72-1 
(Sobel and W. v. H. were decided before 2A:52- 
1 was amended to provide for notice to the 
Attorney General and county prosecutors and 
before the requirements of a, b, and c were 
added to Rule 4:72-1, and are not followed 
here). 


Chancery Division, Family Part; Viola v. 
Fundrella, FM-5092-89; opinion by 
Winkelstein, J.S.C.; decided January 11, 1990; ir 
Opinions Approved column May 10, 1990. 
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MATRIMONIAL LAW — NAME CHANGE 


An appearance is not a pleading, and a 
judicially validated name change is a cause of 
action which must be sought affirmatively in a 
divorce proceeding by filing or amending a 
pleading to request it; defendant did not file a 
pleading in this uncontested divorce action, and 
her post-judgment motion for reconsideration 
of the denial of her request to resume her 
maiden name is denied; however, N.J.S.A. 
2A:34-21 permits a name change ‘“‘upon or 
after’? a divorce, so she need not resort to the 
formidable procedure under 2A:52-1 et seq. 
and Rule 4:72, but may move under Rule 4:50 
for relief from the judgment of divorce and for 
leave to allege the requisite facts to establish 
her entitlement to a name change. 


Chancery Division; Plank v. Plank, M- 
10939-90; opinion by Harris, J.S.C.; decided 
February 22, 1990; in Opinions Approved column 
May 3, 1990. 


125 N.J.L.J. Index Page 1477 
MATRIMONIAL LAW — PENSIONS 


Pursuant to the recent amendment to 
N.J.S.A. 2A:34-23 (providing that a retirement 
benefit treated as an asset for equitable distri- 
bution cannot later be considered in determin- 
ing alimony), pre-existing law, and the parties’ 
agreement providing that each relinquishes all 
rights to participate in the pension funds of the 
other (each had received an equitable distribu- 
tion of the other’s pension), plaintiff's pension 
payments may not be considered in determining 
whether there are ‘‘changed circumstances”’ 
justifying a reduction in plaintiff's alimony 
payments; the amendment applies to both in- 
itial alimony orders and modifications of the 
alimony awards, including modification of 
alimony orders that were entered prior to the 
effective date of the amendment. 


Supreme Court; Innes v. Innes, A-122 Sept. 
Term 1988; opinion by Garibaldi, J.; concur- 
rence in part and dissent in part by Stein, J.; 
dissent by O’Hern, J.; decided January 17, 1990; 
in Opinions Approved column February 15, 1990. 
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MATRIMONIAL LAW — TAXES 


Hypothetical taxes are too speculative and 
should not be deducted from the value of 
marital assets, and the trial court’s refusal to 
do so is affirmed; however, a hypothetical tax 
consequence (presumably fixed by competent 
expert testimony) is a factor to be considered 
with all other factors (such as the respective 
earning capacity of the parties, their health, 
education, and contribution to the marriage) in 
determining what distribution is equitable, and 
the matter is remanded for an articulation of 
the trial court’s application of the Painter 
criteria. 


Appellate Division; Orgler v. Orgler, A-891- 
88T3; opinion by Havey, J.A.D.; decided 
November 29, 1989; in Opinions Approved col- 
umn January 18, 1990. 
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MEADOWLANDS 
(see APPEALS) 


MEDICAL FEES — PIP BENEFITS 


Although as a general rule it is presumed 
that an amount charged is reasonable if it is 
within a range customarily charged for such 
service within the community and the amount 
charged to other patients receiving similar 
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treatment, proof of an industry custom is 
evidential and not conclusive on the issue of 
reasonableness; here, where plaintiff is a type 
of medical entrepreneurship in which doctors 
are able, through membership in limited part- 
nerships, to derive financial benefits from 
treatment at plaintiff's facility, and there is a 
wide disparity between charges to insurance 

companies and the public in general and 
members of the limited partnerships, the self- 
determined ‘‘customary charge’’ would appear 
to be an inappropriate basis for determining 
the reasonableness of the charges. 


Appellate Division; Thermographic Diag- 
nostics, Inc. v. Allstate Ins. Co. etc., A- 
6261-87T5; opinion by Bilder, J.A.D.; decided 
May 8, 1990; in Opinions Approved column May 
31, 1990. 


125 N.J.L.J. Index Page 1698 


MEDICAL MALPRACTICE 
(see also CIVIL PROCEDURE, HOSPITALS) 


Where a defendant’s negligence combines 
with a pre-existent condition to cause an injury 
(here, plaintiff was having a difficult pregnancy 
and it was alleged that defendant, who did not 
examine plaintiff, should have prescribed an 
agent to stop premature labor sooner), the jury 
must decide as a matter of reasonable medical 
probability that the negligence increased the 
risk of harm from the pre-existent condition, 
and if so, whether the increased risk was a 
*‘substantial factor’’ in the injury, i.e., whether 
the negligence was sufficiently significant in 
relation to the eventual harm to satisfy the 
requirement of proximate cause; an essential 
complement to the Evers modification of proof 
required to establish proximate cause is that 
plaintiff's damages be limited to the value of 
the lost chance of recovery, and thus, any 
damages awarded to plaintiffs on retrial, as- 
suming that defendant’s proofs include evi- 
dence that the infant’s premature birth and 
death might have occurred even if his treat- 
ment had been proper, should be apportioned 
to reflect the likelihood that the injury would 
have been avoided, i.e., the value of the lost 
chance for recovery attributable to defendant’s 
negligence. 


Supreme Court; Scafidi v. Seiler, A-26 Sept 
Term 1989; opinion by Stein, J.; concurrence by 
Handler, J.; decided May 24, 1990; in Opinions 
Approved column May 31, 1991. 


125 N.J.L.J. Index Page 1689 


Where plaintiff signed a consent form au- 
thorizing surgery to remove a lump from her 
breast, the trial judge properly dismissed her 
complaint alleging battery since the issue of 
whether there is a lack of informed consent is 
an issue involving negligence; battery applies 
where the surgery was completely un- 
authorized, for example, where there was no 
consent to the particular treatment provided. 


Appellate Division; Tonelli v. Khanna et al, 
A-2072-88T1; opinion by Deighan, J.A.D.; 
decided January 23, 1990; in Opinions Approved 
column February 22, 1990. 


125 N.J.L.J. Index Page 721 


MEDICAL MALPRACTICE — NEGLIGENCE 


The standard applied in Hake v. Manchester 
Township and other failure-to-rescue cases, re- 
quiring the plaintiff to demonstrate that there 
was a substantial possibility that the decedent 
could have survived had she been properly 
attended to by defendant in a timely manner, 
should not be used by trial courts instructing 
juries in Evers-type medical-malpractice cases. 


Supreme Court; Olah et al v. Slobodian et 
al, A-50 Sept. Term 1989; opinion by Stein, J.; 
concurrence by Handler, J., decided May 24, 
1990; in Opinions Approved column May 31, 
1990. 


125 N.J.L.J. Index Page 1691 


MENTAL DEFECTS — SEXUAL AS- 
SAULTS 


The proofs do not support a conclusion that 
the complainant’s intellectual disability pre- 
vented her from understanding that defendant 
was using her to gratify his sexual desires and 
that she had a right to refuse him; since the 
State thus did not show that she was ‘‘mentally 
defective’ within the meaning of N.J.S.A. 
2C:14-1h, defendant’s conviction for 2C:14- 
2c(2), sexual assault on a mentally defective 
person, is reversed. 


Appellate Division; State v. Olivo, A-3148- 
87T4; opinion by Antell, P.J.A.D.; decided 
December 22, 1989; in Opinions Approved col- 
umn January 18, 1990. 
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MERGER 
(see also CDS) 


Mills has been superseded by the Code of 
Criminal Justice; there are as many crimes as 
there are victims and defendant, who set a fire 
that destroyed a three-story apartment building 
and killed seven people, was properly given 
multiple sentences; he knew or should have 
known that many individuals might be harmed 
by his act. 











Appellate Division; State v. Craig, A-4051- 
86T4; opinion by Scalera, J.A.D.; decided 
December 20, 1989; in Opinions Approved col- 
umn January 18, 1990. 
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MINORS 
(see FAMILY LAW, MATRIMONIAL LAW) 


MODEL CHARGES 
(see DRAM SHOPS) 


MOOTNESS 
(see APPEALS) 


MOPEDS 
(see AUTO INSURANCE) 


MORTGAGE LOAN ACT 


The 1987 amendment to the Secondary 
Mortgage Loan Act modifying its harsh penal- 
ties and allowing a lender who violates the Act 
when making a loan to recover the principal 
(and sometimes interest) will be applied retro- 
actively; this will do nothing more than call on 
the parties to comply with the obligations they 
undertook, consistent with their original un- 
derstanding, and will fulfill their original ex- 
pectations. 


Chancery Division; Moran v. American 
Funding Ltd. et al, etc., C-16927-88E; opin- 
ion by Lesemann, J.S.C.; decided October 13, 
1989; in Opinions Approved column February 8, 
1990. 
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MORTGAGES 
(see ATTORNEYS’ FEES, CREDITORS’ 
RIGHTS, LIENS, REAL ESTATE) 


MORTGAGES — REAL PROPERTY 


Where a contract for the sale of real estate 
requires a firm written commitment for a 30- 
year conventional mortgage, the issuance of a 
mortgage commitment containing a contingency 
beyond the ability of the purchasers to control 
(here, that they sell their current residence for 
a specified amount) constitutes grounds for 
cancelling the contract and the trial court 
correctly followed Farrell in ordering the re- 
turn of the purchasers’ deposit. 


Appellate Division; McKenna v. Rosen, A- 
2235-88T3; opinion by Gruccio, J.A.D.; decided 
March 7, 1990; in Opinions Approved column 
March 29, 1990. 


125 N.J.L.J. Index Page 1056 
MORTGAGES — USURY 


Although the increase in interest from nine 
to 24% after default on a loan of $1,650,000 is 
not usurious because of the statutory exception 
for loans of $50,000 or more, and under 
common law an increase that is only effective 
upon default is not subject to the usury laws; 
the increase is subject to analysis as a penalty 
clause, however, and to be enforceable such an 
increase must be reasonably related to the 
lender’s estimate of the loss of income or other 
lost benefit of the bargain. 


Appellate Division; Stuchin v. Kasirer, A- 
994-88T1; opinion by Dreier, J.A.D.; decided 
January 11, 1990; in Opinions Approved column 
February 1, 1990. 
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MOTOR VEHICLES 
(see APPEALS, DEATH BY AUTO, DRUNK 
DRIVING) 


MOTOR VEHICLES — SENTENCING 


Duva correctly interpreted N.J.S.A. 39:3-40 
to divest the sentencing judge of discretion as 
to whether a custodial term should be imposed 
on a second offender for driving while on the 
revoked list, and the one-day jail term imposed 
on defendant (along with a $750 fine and an 
additional 60 days of license revocation) is 
affirmed. 


Appellate Division; State v. Pavao, A-689- 
88T2; opinion by Havey, J.A.D.; decided March 
8, 1990; in Opinions Approved column March 29, 
1990. 


125 N.J.L.J. Index Page 1051 


MUNICIPAL COURT PROCEDURE 
(see also DOUBLE JEOPARDY) 


Here, as in an overwhelming majority of 
municipal courts, there is the problem of a 
part-time municipal prosecutor (whom clearly 
the Attorney General and the county prose- 
cutors have a duty to supervise) responsible for 
preparing cases for trial who improperly 
abandons a prosecutorial function to the mu- 
nicipal court clerk (an impartial judicial of- 
ficer) who improperly assumes it; Rule 1:1-9 
indicates that she may issue subpoenas but does 
not give the clerk the authority to excuse any 
witness absent instructions from the municipal 
judge. 


When the state trooper called the municipal 
court clerk to say he could not appear for the 
State on the peremptory trial date, she should 
have referred him to the prosecutor; however, 
although she failed to tell anyone about the 
message until defendant, his counsel, and his 
expert witness had sat in court for the better 
part of a day, and his demand for discovery 








had never been answered, dismissal should not 
result here, where defendant is charged with 
DWI (to the extent necessary, the portion of 
Paris that is inconsistent with the adminis- 
trative directive and the memorandum of the 
Chief Justice is overruled) and the Law Divi- 
sion correctly remanded to the municipal court 
for a determination of appropriate costs against 
the State and for a speedy trial. 


Appellate Division; State v. Prickett, A- 
206-89T5F; opinion by Gruccio, J.A.D.; decided 
April 4, 1990; in Opinions Approved column May 
10, 1990. 


125 N.J.L.J. Index Page 1401 


MUNICIPAL EMPLOYEES 


A municipal tax assessor, tax collector or 
municipal clerk who claim to have been denied 
‘*without good cause an increase in salary given 
to all other municipal officers and employees,”’ 
contrary to N.J.S.A. 40A:9-165, must make a 
threshold showing that generally other officers 
and employees were given increases that exceed 
their’s, and once that showing is made, the 
municipality must demonstrate good cause for 
the disparity by validating the economic basis 
for the disparity and justifying it in light of the 
legislative policy to afford economic protection 
to these offices; here, the present record is 
inadequate and the case is remanded. 


Appellate Division; Haus et al v. Mayor 
and Council of the Borough of South 
Plainfield, A-1826-88T1; opinion by Brody, 
J.A.D.; decided January 10, 1990; in Opinions 
Approved column February 1, 1990. 


125 N.J.L.J. Index Page 565 


MUNICIPAL LAND USE 
(see also APPEALS, CIVIL RIGHTS, 
CONGREGATE-CARE HOUSING) 


When used to satisfy the ‘‘special reasons’’ 
requirement, ‘‘aesthetic improvement’’ entails 
more than merely effecting cosmetic changes 
and is inextricably entwined with considerations 
of general welfare; in certain circumstances 
such as those in this case, where the aesthetic 
improvements to the applicant’s repair business 
will integrate the appearance of the use with its 
residential surroundings, aesthetic improve- 
ments alone can be a sufficient special reason 
to justify a variance to expand a pre-existing 
non-conforming use (especially where, as here, 
there is no evidence that the use is ever going 
to wither and die). 


Medici’s enhanced-proof requirement focused 
on variances for new uses rather than on 
expansions of existing uses, and the record in 
this pre-Medici case amply sustains the board 
of adjustment’s conclusion that granting the 
variance for property in a residential area on 
which the applicant conducts an auto-repair 
and salvage business (to expand the storage 
area and move the repair activities away from 
the front of the property) would satisfy the 
negative criteria and further the purposes and 
intent of the zoning ordinance. 


Supreme Court; Burbridge v. The Govern- 
ing Body of Mine Hill Twp. et al, A-81 Sept. 
Term 1988; opinion by Clifford, J.; dissent by 
O’Hern, J.; decided January 23, 1990; in Opin- 
ions Approved column February 1, 1990. 


125 N.J.L.J. Index Page 365 


In view of the unusual circumstances of this 
case, there is adequate evidence to uphold the 
Law Division’s ruling that the occupancy of a 
residence by these ten college students con- 
stituted a single housekeeping unit as defined 
by the township’s ordinance. 


Supreme Court; Glassboro v. Vallorosi et 
al, A-133/134 Sept. Term 1988; per curiam 
opinion; decided January 30, 1990; in Opinions 
Approved column February 15, 1990. 


125 N.J.L.J. Index Page 368 


The 1962 agreement between two contiguous 
municipalities permitting each to exercise its 
power of taxation over certain parcels of prop- 
erty that straddle both, and authorizing each to 
provide municipal services to the properties it 
taxes, cannot be construed as including the 
power to zone, and the municipality in which 
30% of plaintiff's property lies (in a residential 
zone) retains the power to zone all lands within 
its borders; however, in denying plaintiff's 
application for a car-wash use variance, it may 
not have considered the fact that 70% of 
plaintiff's lot lies in a business zone of the other 
municipality, and the matter is remanded for 
reconsideration by the board of adjustment. 


Supreme Court; Ferraro et al v. Holmdel 
Zoning Bd. of Adjustment, A-47 Sept. Term 
1989; opinion by Handler, J.; decided May 29, 
1990; in Opinions Approved column June 7, 
1990. 


125 N.J.L.J. Index Page 1624 


The trial judge incorrectly reconciled the 
factual differences between Kaufmann, where 
there was planned down-zoning, and this case, 
where the township is discouraging smaller lots 
in the area where plaintiffs wish to subdivide to 
create undersized lots, and he failed to note the 
extent to which existing conditions predate the 
current zoning ordinance; since plaintiffs failed 
to demonstrate that subdivision approval could 





be granted without impairing the zoning plan, 
the remand was improper and the planning 
board’s denial must be affirmed. 


ag. Division; Cicchino v. Berkeley 
tl nning Bd., A-2254-88T3; opinion 
by enak 1 mae AD.; decided December 6, 1989; 
moa Approved column December 28, 


125 N.J.L.J. Index Page 92 


Where plaintiff's application for a develop- 
ment proposed access by way of a street that 
does not conform with the existing master plan 
and official map, the Planning Board could not 
lawfully approve the application; the Legisla- 
ture has decreed that an official map is con- 
clusive with respect to the location of streets, 
and the trial judge’s decision, which treated the 
official map as tentative, is reversed. 


Appellate Division; Nigro v. Planning 
Board of the Saddle River, A-4184-88T3; 
per curiam opinion (Judges Bilder and Ashbey); 
decided November 20, 1989; in Opinions Ap- 
proved column January 18, 1990. 


125 N.J.L.J. Index Page 206 


The planning board properly denied plain- 
tiffs’ subdivision applications to create two non- 
conforming lots from one lot, each lot contain- 
ing two dwellings which were built in 1947 
before the town’s zoning ordinance required 
that each lot front a street, and the decision of 
the Law Division, which relied on Beers v. Bd. 
of Adjust. of Wayne Twp., 75 N.J. Super. 305 
(App. Div. 1962), and MacLean v. Planning Bd. 
of Brick Twp., 94 N.J. Super. 288 (App. Div. 
1967), is reversed; each lot contained one 
dwelling that was subordinate to the other and 
is subject to an analysis under Orloski vy. 
Planning Bd., 234 N.J. Super. 1 (App. Div. 
1989); in light of the Municipal Land Use Law, 
which disfavors non-conforming uses, and sub- 
sequent case law, Beers and MacLean do not 
compel the granting of a subdivision to create 
lot lines around certain non-conforming struc- 
tures’ pre-existing zoning. 


Appellate Division; Urban et al v. Planning 
Bd. of Manasquan. A-1062, 1113, 1123, 1311, 

and 1315-88T2; opinion by Ashbey, J.A.D.; 

decided January 23, 1990; in Opinions Approved 
column February 22, 1990. 


125 N.J.L.J. Index Page 722 


Where plaintiff was issued a building permit 
and plaintiffs neighbor did not apply ‘‘to 
appeal the decision of the Borough Zoning 
Officer’’ until about one-and-a-half years after 
the permit was issued, the Board of Adjust- 
ment was without jurisdiction to hear the 
matter since the appeal was not made within 
the 20-day time limit provided for in N.J.S.A. 
40:55D-72; the appeal could not be classified as 
an interpretation of a zoning ordinance pur- 
suant to N.J.S.A. 40:55D-70b, which does not 
contain a time limit, since the remedy sought 
was to have the Board reverse the action of the 
zoning officer in granting the permit. 


Appellate Division; Sitkowski v. Zoning 
Bd. of Adj. of Lavallette et al, A-867- B81 
opinion by Baime, J.A.D.; decided February 9, 
1990; in Opinions Approved column March 1, 
1990. 


125 N.J.L.J. Index Page 788 


The nonconforming manner in which the 
nonconforming liquor store’s sign was hung 
terminated when the liquor store went out of 
business, and the permitted use (a chiropractic 
clinic) that moved in may not continue using 
the nonconforming sign with changed lettering. 


Appellate Division; Camara v. Belleville 
Twp. Bd. of Adjustment et al, A-2414-88T2; 
opinion by Coleman, P.J.A.D.; decided February 
oy 1990; in Opinions Approved column March 
2, 1990. 


125 N.J.L.J. Index Page 1058 


When, in reliance on a non-conforming use, 
an application is made for a municipal permit 
to authorize an activity in a district where it is 
prohibited by the municipal zoning ordinance 
(here, soil removal), the municipal governing 
body may not issue the permit without a prior 
determination by the zoning board of adjust- 
ment that the nonconforming use is valid. 


Appellate Division; Cronin et al v. Town- 
ship Committee of Chesterfield et al, A- 
5444-88TIF; opinion by Brochin, J.A.D.; de- 
cided March 22, 1990; in Opinions Approved 
column April 13, 1990. 


125 N.J.L.J. Index Page 1190 


Where the board of adjustment’s grant of a 
use variance to permit the construction of high- 
density residential towers in a district zoned for 
two-family detached houses was based on a 
finding that the tract was inappropriately 
zoned, the board arrogated to itself the power 
to reject existing zoning and substitute its idea 
of an appropriate zone plan, which power is 
vested solely with the governing body, and the 
variances are vacated. 


Appellate Division; Feiler et al v. Fort Lee 
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Bd. of Adjustment et al, A-592-88T2; opinion 
by D’Annunzio, J.A.D.; decided March 26, 
1990; in Opinions Approved column May 3, 
1990. : 


125 N.J.L.J. Index Page 1410 


MUNICIPAL LAND USE — REAL ESTATE 
— RES JUDICATA 


This case falls outside the general rule that 
res judicata does not bar a renewed application 
for a variance, or a request for the removal of 
an earlier imposed condition, because the re- 
striction on further subdivision imposed by the 
planning board was included as a restrictive 
covenant in a deed from plaintiffs to them- 
selves, and the Law Division correctly dis- 
missed plaintiffs’ action to compel the board to 
hear their subdivision application; however, 
plaintiffs may, on the ground of changed cir- 
cumstances, institute an action in the Chancery 
Division for a determination of exactly what 
benefit the covenant was intended to bestow on 
the public and whether it would be equitable to 
enforce it in light of present-day realities. 


Appellate Division; Soussa v. Denville 
Twp. Planning Board, A-4621-88T2; opinion 
by Long, J.A.D.; decided January 23, 1990; in 
Opinions Approved column February 15, 1990. 


125 N.J.L.J. Index Page 566 
MUNICIPAL LAND USE — REDEVELOP- 
MENT 


Municipal land devoted to a public use may 
be sold to a private developer for urban- 
renewal purposes pursuant to N.J.S.A. 40A:12- 
13; redevelopment of a blighted area by a 
private developer is a use ‘‘authorized by law,”’ 
and a covenant that the land is to be used ‘‘for 
public purposes ... and for such other purposes 
and uses ... authorized by law’’ does not mean 
that the other uses and purposes need be 
‘**public’’ purposes. 


Appellate Division; Ferreira v. City of As- 
bury Park, A-1922-88T2; opinion by King, 
P.J.A.D.; decided November 30, 1989; in Opin- 
ions Approved column December 28, 1989. 


125 N.J.L.J. Index Page 154 
MUNICIPAL LAND USE — RELIGION 


Real differences between zones in defendant 
municipality justify the differing regulations for 
parking, bulk requirements, etc. for houses of 
worship that plaintiff objects to; the court 
should hesitate to set aside any effort to fulfill 
the governmental obligation to do what is 
reasonable to respect the freedom of worship, 
absent a clear showing that the regulations that 
will permit defendant congregation to build a 
synagogue are arbitrary, capricious or unrea- 
sonable, and plaintiff's evidence does not meet 
that test. 


Law Division; Lakewood Residents Asso- 
ciation et al v. ation Zichron 
Schneur et al, OCN-L-066690-88 PW; opinion 
by Serpentelli, A.J.S.C.; decided February 27, 
1989; in Opinions Approved column December 
21, 1989. 
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MUNICIPAL LAW 


Under the Faulkner Act (now repealed), 
council-manager and small municipality plans, 
in which the mayor is also a member of the 
council, are not ‘‘mayor-council’’ forms of 
government within the meaning of N.J.S.A. 
2A:8-5 in which the municipal judge is ap- 
pointed by the mayor with the advice and 
consent of the council; rather, the judge is to 
be appointed by the governing body. 


Appellate Division; In re Fairfield Twp., A- 
2899-88T2; opinion by Gaulkin, P.J.A.D.; de- 
cided April 10, 1990; in Opinions Approved 
column April 26, 1990. 


125 N.J.L.J. Index Page 1409 


MUNICIPAL LAW — UNIFORM CON- 
STRUCTION CODE 


Under N.J.S.A. 52:27D-124(k), the Depart- 
ment of Community Affairs may assume juris- 
diction over a —_ project without finding 
that the local enforcing agency had ‘‘repeatedly 
or habitually”’ failed to enforce the State Uni- 
form Construction Code; the Legislature did 
not authorize a local enforcing agency to con- 
test DCA’s assumption of jurisdiction through 
a hearing before an ALJ which inevitably 
would delay enforcement of the Code in situa- 
tions that could result in tragic consequences. 


late Division; Twp. of Edison v. 

et al, A-5624-87T1; opinion by 

Skillman, J.A.D.; decided March 9, 1990; in 
Opinions Approved column March 29, 1990. 
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MUNICIPAL PROSECUTORS 
(see ATTORNEYS) 


MUNICIPALITIES 
(see also ADVERSE POSSESSION, ELEC- 
TIONS) 


A municipal ordinance authorizing execution 
of a development mt and lease with the 
Port Authority to effectuate a redevelopment 





plan is subject to referendum under N.J.S.A. 
40:69A-185 et seq., and the trial judge’s deci- 
sion denying plaintiff's referendum petition is 
reversed and the case is remanded to enter an 
order to direct the city clerk to process the 
petition. 


Appellate Division; Tumpson v. Farina et 
al, A-2508-89TS5F; opinion by Gaulkin, 
P.J.A.D.; decided April 23, 1990; in Opinions 
Approved column May 10, 1990. 


125 N.J.L.J. Index Page 1468 


MURDER 
(see INSANITY DEFENSE, INSTRUCTIONS) 


MURDER — NGI COMMITMENTS 


The mandate of N.J.S.A. 30:4-27 that peri- 
odic review hearings (to determine whether a 
person who has been civilly committed should 
be freed) must be held in camera does not 
apply to a person who has been committed 
following a verdict of not guilty by reason of 
insanity (NGI); where, as here, the charge was 
murder, the various interests involved are best 
accommodated by a strong presumption that 
the review hearings be open to the public — 
‘*go0d cause’ will require a showing that 
having a hearing in camera will not adversely 
affect public confidence in the criminal justice 
system. 


Supreme Court; In re Commitment of 
Edward S., A-156 Sept. Term 1988; opinion by 
Wilentz, J.; concurrence by Handler, J.; decided 
March 8, 1990; in Opinions Approved column 
April 26, 1990. 


125 N.J.L.J. Index Page 1249 


NAME CHANGE 
(see MATRIMONIAL LAW) 


NEGLIGENCE 
(see also CONTRACTORS, DRAM SHOPS, 
MEDICAL MALPRACTICE) 


Since Sutter v. San Angelo Foundry & Ma- 
chine Co. interpreted the Comparative Negli- 
gence Act to cover all comparative fault, there 
is no ipso facto bar to recovery if a plaintiff's 
conduct has been willful, wanton or reckless, 
and Draney v. Bachman must be deemed lim- 
ited by this expanded comparative-fault con- 
cept; when percentages must be allocated in a 
multi-party case, as here, percentages should 
be attributed to the conduct of the willful, 
wanton or reckless party as well as the party 
who is merely negligent. 


Appellate Division; McCann v. Lester et 
al, A-1757-88T2; opinion by Dreier, J.A.D.; 
decided March 21, 1990; in Opinions Approved 
column April 12, 1990. 


125.N.J.L.J. Index Page 1254 


NEW HOMEOWNERS ACT 


Where petitioners acknowledged that the 
defects in the construction of their home, which 
were the subject of three arbitration awards in 
their favor, were in the process of being 
corrected, the decision of the Commissioner of 
the Department of Community Affairs adopting 
the initial decision of the ALJ dismissing peti- 
tioners’ appeal for an award under the New 
Home Warranty and Builder’s Registration 
Act, N.J.S.A. 46:3B-1 et seq., is affirmed; by 
submitting bids that were not bona fide and 
went beyond the scope of the work called for in 
the arbitration awards and inspection reports, 
petitioners persistently failed to follow the 
procedure in the Act. 


Appellate Division; Fisch v. Bureau of 
Construction Code Enforcement et al, A- 
1640-88T2; opinion by Deighan, J.A.D.; dissent 
by Brochin, J.A.D.; decided January 23, 1990; in 
Opinions Approved column February 22, 1990. 


125 N.J.L.J. Index Page 727 


NEW JERSEY PROPERTY-LIABILITY IN- 
SURANCE GUARANTY ASSOCIATION 

(see INSURANCE, LONGSHOREMEN’S 
AND HARBOR WORKERS’ COM- 
PENSATION ACT) 


NGI COMMITMENTS 
(see MURDER) 


NOTICE — SECURITIES 


A note or other security sold to the general 
public pursuant to standard form contractual 
provisions is a contract of adhesion and its 
terms and the exercise by issuers and their 
agents of their rights under such instruments 
are subject to judicial review on the basis of 
alleged unconscionability; here, the notice by 
publication provided by defendants, in accor- 
dance with the notice provision in the notes 
issued to plaintiffs, did not constitute fair 
notice of early redemption, and was ineffective 
to suspend the running of interest on the notes 
which were redeemed after the effective date of 
redemption; the published notice was not rea- 
sonably calculated to provide actual notice of 
the redemption to individual investors, whose 
addresses the defendants had, and defendants 
did not show any legitimate business reason for 
failing to give notice by mail. 


Appellate Division; Rudbart et al v. North 
Jersey District Water Supply Commission 
et al, A-1117-88T1; opinion by Skillman, 
J.A.D.; decided January 19, 1990; in Opinions 








Approved column February 15, 1990. 
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ORGINATION CLAUSE 
‘(see CASE AND CONTROVERSY) 


OSHA 
(see CONTRACTORS) 


PAROLE 
(see APPEALS) 


PARTNERSHIPS 


Under the Uniform Partnership Law, a 
judgment creditor of an individual partner may 
levy on or charge that partner’s interest in the 
partnership and force a sale of it, although it 
should be ordered only if the court is convinced 
that the creditor’s claim will not be satisfied in 
a reasonably expedient manner by diverting the 
debtor’s income from the partnership to satisfy 
the debt; here, where the only asset of the 
partnership was a piece of property worth 
$600,000, and neither the property nor the 
partnership produced any income, the denial of 
the request to force a sale of defendant’s 
interest in the property was a mistaken exercise 
of discretion. 


Appellate Division; FDIC v. Birchwood 
Builders, Inc. et al, A-3126-88T2; opinion by 
Muir, J.A.D.; decided April 2, 1990; in Opinions 
Approved column May 3, 1990. 
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PATERNITY 
(see BURDENS) 


PENSIONS 
(see also MATRIMONIAL LAW) 


Public pensions are to be liberally adminis- 
tered in favor of the employees and N.J.S.A. 
43:15A-38 does not specifically provide that, if 
a member of PERS resigns and is later charged 
with and convicted of an offense that would 
have required his removal for cause, vested 
rights to a deferred retirement allowance may 
be forfeited; Mount (which was further refined 
in Uricoli) is distinguished and also rejected in 
this case, where the PERS Board of Trustees 
incorrectly denied petitioner his full service 
pension. 


Appellate Division; Widdis v. Public Em- 
ployee Retirement System, A-3506-88T3; 
per curiam opinion (Judges Petrella, O’Brien 
and Stern); decided January 25, 1990; in Opin- 
ions Approved column February 15, 1990. 
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The determination of the PFRS Board of 
Trustees that a police officer who fell down 
some steps was not entitled to an accidental- 
disability retirement is affirmed; to the extent 
that Quigley can be read to support a contrary 
conclusion, its analysis is disagreed with as 
being in conflict with Kane, Maynard and 
Ciecwisz and taking insufficient account of the 
legislative intent in amending N.J.S.A. 43:15A- 
43 to narrow the instances in which such 
retirement may be awarded. 


Appellate Division; Barney v. Board of 
Trustees, PFRS, A-1654-88T2; per curiam 
opinion (Judges Michels, Deighan and Cohen); 
decided February 15, 1990; in Opinions Approved 
column March 8, 1990. 
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PERJURY 
(see FAIR TRIAL) 


PERSONAL INJURY 
(see EXPERT TESTIMONY) 


PET CEMETERIES 


Where a portion of a veterinary hospital’s 
property had been set aside on a voluntary 
basis for a period of about 50 years and 
various pet owners permitted to bury pets there 
and, at their own expense, to erect grave 
markers and freely visit the site, and were only 
given ‘‘friendly assurances’’ that the burial site 
would be undisturbed, there was no agreement 
that the ground remain undisturbed and, thus, 
they received no contractual rights which would 
encumber title to the property; the hospital can 
terminate the arrangement upon adequate 
notice to the pet owners to remove any remains 
and grave markers. 


Chancery Division; Annunziata v. Millar, C- 
3052-88; opinion by McGann, J.S.C.; decided 
February 14, 1990; in Opinions Approved column 
April 19, 1990. 
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PHYSICIAN-PATIENT PRIVILEGE 
(see DRUNK DRIVING) 


PHYSICIANS 
(see AUTO INSURANCE) 


PIP BENEFITS 
(see also MEDICAL FEES) 


In a personal injury damage action, the trial 
judge should conduct a preliminary hearing 
outside the presence of the jury to determine 
the amount of economic loss compensable un- 
der PIP coverage; if the jury returns a verdict 
for plaintiffs including compensation for eco- 








nomic loss, the judge should mold the verdict 
by deducting the amount of the plaintiffs’ loss 
of income which was compensable by the PIP 
insurer; here, however, the defendant did not 
request a preliminary hearing to determine 
plaintiffs’ PIP coverage, and the court’s ruling 
curtailing his inquiry about that issue before 
the jury was correct. 


Appellate Division; Serratore v. Nardi, A- 
3530-88T3; opinion by Brochin, J.A.D.; decided 
January 10, 1990; in Opinions Approved column 
February 1, 1990. 
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An insurer’s failure to comply with the 
notice requirements of N.J.S.A. 39:6A-5b does 
not bar the insurer’s right to contest payment 
for medical bills submitted under the personal 
injury protection section of the policy, and the 
decisions of the trial courts that found other- 
wise are reversed; under N.J.S.A. 39:6A-5b 
and c, overdue PIP benefits, i.e., those not 
paid within 30 days of written notice or within 
the 45-day extension, are subject only to inter- 
est (counsel fees and perhaps expert witness 
fees are also available); nowhere has the Legis- 
lature expressed an intention that the failure to 
accept or deny the claim, rendering it overdue, 
would preclude a later good-faith contest of the 
claim. 


Appellate Division; Kowaleski v. Alistate 
Ins. Co., etc., A-2497-88T3; opinion by Dreier, 
J.A.D.; decided February 5, 1990; in Opinions 
Approved column March 1, 1990. 
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The standard for statutory interest awards 
that existed under the pre-1983 version of 
N.J.S.A. 39:6A-5b, which provided for an ex- 
ception where the insurer had an objectively 
meritorious defense, has been rejected by the 
Legislature, and the right to interest com- 
mences when the statutory investigation period 
expires; the trial court’s decision denying any 
statutory interest is reversed; also, medical 
expenses paid by the insurer by virtue of a 
settlement agreement constitute ‘‘overdue’’ 
payments that accrue interest under the statute. 


Appellate Division; Brewster v. Keystone 
Ins. Co., A-5114-88T1; opinion by Dreier, 
J.A.D.; decided February 16, 1990; in Opinions 
Approved column March 15, 1990. 


125 N.J.L.J. Index Page 851 


Where an insured’s son was injured in an 
automobile accident and the child had to re- 
ceive medical treatment outside of his local 
area because the required medical services were 
not available in that area, the parent’s out-of- 
pocket expenses, incurred in travelling with the 
child for medical treatment, may be considered 
‘‘reasonable medical expenses’? and reimburs- 
able under the PIP provisions of the policy. 


.Law Division; Foster v. Aetna Casualty 
and Surety Co., CUM-L-001580-89; opinion 
by Kleiner, J.S.C.; decided March 2, 1990; in 
Opinions Approved column April 19, 1990. 
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PIP BENEFITS — WORKERS’ COM- 
PENSATION 


The insured’s PIP carrier, which denied 
coverage for medical expenses from a doctor 
whose bills were previously being covered by 
the workers’ compensation carrier of the in- 
sured’s employer, could not unilaterally decide 
that workers’ compensation benefits are col- 
lectible even though it may ultimately be en- 
titled to credit for. benefits ‘‘collectible’’ under 
workers’ compensation; only the Workers’ 
Compensation Court can make that determina- 
tion. 


Appellate Division; Speiser v. Harleysville 
Insurance Co., A-3704-88T1; opinion by 
Keefe, J.A.D.; decided January 5, 1990; in 
Opinions Approved column February 1, 1990. 
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PLEA BARGAINS 
(see also CDS) 


PLEAS BARGAINS— SEXUAL ASSAULT 


Defendant’s affirmative answer when asked 
by the judge whether he had touched the six- 
year-old child for the purpose of sexual pleas- 
ure established the factual basis for his plea of 
guilty to N.J.S.A. 2C:14-2b, and the trial court 
correctly exercised its discretion in not setting 
the plea bargain aside; in evaluating whether a 
manifest injustice has occurred in the circum- 
stances of a case like this, and the voluntariness 
of the plea in light of a later claim of inno- 
cence, a court might well consider (for that 
limited purpose) the evidence that was available 
through discovery to the prosecutor and the 
defendant at the time of the plea. 


Supreme Court; State v. Smullen, A-67 
Sept. Term 1989; opinion by O’Hern, J.; decided 
April 10, 1990; in Opinions Approved column 
April 26, 1990. 
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POLICE OFFICERS 
(see also ADMINISTRATIVE PROCEDURE, 
ATTORNEYS’ FEES) 


POLICE OFFICERS — WORKERS’ COM- 
PENSATION 


The judge of compensation correctly found 
that this police officer was in the joint em- 
ployment of the borough and of the store, for 
which he worked off-duty as a security guard, 
when he was injured while arresting a shop- 
lifter, but the borough is not equitably entitled 
to an implied indemnification from the store 
for its share of the compensation burden; local 
police departments that similarly permit and 
regulate the off-duty security-guard employ- 
ment of their personnel might well consider 
requiring private employers to execute such 
indemnifications as a condition of participation. 


Appellate Division; Domanoski v. Borough 
of Fanwood et al, A-1986-88T2; opinion by 
Pressler, P.J.A.D.; decided December 29, 1989; 
in Opinions Approved column January 25, 1990. 
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POLYGRAPHS — RIGHT TO COUNSEL 


The polygraph results were properly admit- 
ted into evidence here because the test was 
administered after defendant signed a stipula- 
tion, knowingly and intelligently waiving any 
right to counsel he may have had in connection 
with it; McDavitt, which established the terms 
and conditions of a polygraph stipulation, does 
not prohibit waiving the right to counsel at the 
signing of the stipulation, and any change or 
extension of those established conditions should 
come from the New Jersey Supreme Court. 


Appellate Division; State v. Reyes, A-3533- 
87T4; opinion by Coleman, P.J.A.D.; concur- 
rence by D’Annunzio, J.A.D.; decided December 
11, 1989; in Opinions Approved column January 
4, 1990. 
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PREEMPTION 


North Dakota, et al, Appellants v. United 
States, No. 88-926, on appeal from the United 
States Court of Appeals for the Eighth Circuit, 
argued October 31, 1989, decided May 21, 1990 
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California, Petitioner v. Federal Energy 
Regulatory Commission, et al, No. 89-333, 
on writ of certiorari to the United States Court of 
Appeals for the Ninth Circuit, argued March 20, 
1990, decided May 21, 1990. 
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PREEMPTION — FEDERAL RAILROAD 
AND SAFETY ACT — HAZARDOUS MAT- 
ERIAL TRANSPORTATION ACT 


A municipal resolution which limits the 
amount of rail cars containing butane that can 
be kept at a facility that uses the gas for 
blending with gasoline is pre-empted by the 
Federal Railroad and Safety Act and the Haz- 
ardous Material Transportation Act. 


Consolidated Rail Corporation et al v. 
Bayonne, Civ. No. 89-3570; opinion by Bissell, 
U.S.D.J.; filed November 13, 1989. 
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PREEMPTION — RAILROADS — 
WRONGFUL DISCHARGE 


Employment discrimination claims based on 
state law are not pre-empted by the Federal 
Railway Labor Act unless disposition of the 
state law claims requires interpretation of a 
collective-bargaining agreement (CBA); here, 
although plaintiff's claim that defendant vio- 
lated New Jersey’s Law Against Discrimination 
is inextricably intertwined with the CBA and is 
therefore preempted, his claim based on whis- 
tleblowing is not inextricably intertwined with 
an interpretation or application of the CBA 
and the dismissal of this claim is reversed. 


Appellate Division; Maher v. New Jersey 
Transit Rail Operations, Inc. et al, A-3491- 
88T3; opinion by Coleman, P.J.A.D.; decided 
March 9, 1990; in Opinions Approved column 
March 29, 1990. 
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PREEMPTION — RETAINAGE 


N.J.S.A. 40A:11-16.3, which requires the 
municipality to retain two percent of the 
amount due the contractor on each partial 
payment, pending completion of this federally 
funded sewer project, is preempted in this case 
by 7 C.F.R. 1942.18(n)(10), which requires the 
municipality to retain five percent. 


Chancery Division; Township of Middle v. 
Public Developers Corporation et al, CPM- 
C-80-89; opinion by Callinan, J.S.C.; decided 
January 31, 1990; in Opinions Approved column 
April 5, 1990. 
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PRISONERS 


Prison disciplinary proceedings are not sub- 
ject to the requirements of the Administrative 
Procedure Act, and appellant was not entitled 
to a de novo hearing; a prison disciplinary 
proceeding does not constitute a ‘‘contested 
case’’ subject to an adversarial trial-type hear- 
ing before an administrative law judge. 


Appellate Division; Muslihuddin v. 
Johnson, A-2476-88T2; opinion by Baime 
J.A.D.; decided March 20, 1990; in Opinions 
Approved column April 12, 1990. 
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This matter is remanded for a new dis- 
ciplinary hearing; to the extent that the hearing 
officer may not safely disclose to the inmate the 
information and findings that N.J.A.C. 10A:4- 
9.15(b)1 requires, he shall specify that infor- 
mation and make those findings in a separate 
writing, which shall be considered by the 
prison superintendent to determine whether 
that concealment was warranted and whether 
there was ‘‘substantial evidence of guilt’’ (it 
shall also be part of the confidential record in 
the event of an appeal). 


Appellate Division; Fisher v. Hundley, A- 
3195-88T2; opinion by Brody, J.A.D.; decided 
April 17, 1990; in Opinions Approved column 
May 3, 1990. 
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PROBATION 
(see FINES) 


PRODUCTS LIABILITY 


This case emphasizes the distinction between 
the duties imposed on those who manufacture 
or rebuild machines and those who only repair 
or maintain them; since there was no evidence 
that would have supported a determination that 
replacing a roller jacket on a die-cutting press 
was a rebuilding or complete reconditioning as 
in Michalko, the trial court correctly deter- 
mined that defendant could not be liable for a 
failure to provide a safety device or to warn 
plaintiff, whose hand was injured in the press. 


Appellate Division; Lally v. Printing Ma- 
chinery Sales and Service Co., Inc. et al, 
A-5459-88T3; opinion by Dreier, J.A.D.; decided 
April 20, 1990; in Opinions Approved column 
May 10, 1990. 
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PROSECUTORS 
(see GRAND JURIES) 


PROTECTIVE SWEEPS — SEARCH AND 
SEIZURE 


Maryland, Petitioner v. Jerome Edward 
Buie, No. 88-1369, on writ of certiorari to the 
Court of Appeals of Maryland, argued December 
4, 1989, decided February 28, 1990. 
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PSYCHIATRIC HOSPITALS 
(see TORT CLAIMS ACT) 


PTI 


Neither the Code nor the guidelines requires 
that, before a prosecutor can reject an appli- 
cation for admission to a pretrial intervention 
program, the program director must first rule 
on it; a PTI application is not analogous to a 
pre-sentence report, and a prosecutor may 
reject it without input from the program di- 
rector. 


Appellate Division; State v. Rosario, A- 
2560-88T4; opinion by Muir, J.A.D.; decided 
December 8, 1989; in Opinions Approved column 
December 28, 1989. 
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PUBLIC EMPLOYEES 


The Department of Corrections’ (DOC) 
decision to award extra vacation time to em- 
ployees as compensation in recognition of their 
unusual working hours and on-call status is not 
per se overtime compensation subject to De- 
partment of Personnel (DOP) regulations, nor 
is overtime compensation for ‘‘non-limited’’ 
employees, under DOP regulations, strictly pre- 
empted from negotiation, and the PERC hear- 
ing examiner correctly determined that DOC 
committed an unfair labor practice by uni- 
laterally withdrawing the disputed vacation 
time without first negotiating with the em- 
ployee’s union. 


Appellate Division; Department of Cor- 
rections v. Communications Workers of 
America, AFL-ClO, A-5597-88TS; opinion by 
Shebell, J.A.D.; decided March 28, 1990; in 
Opinions Approved column April 19, 1990. 
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PUBLIC EMPLOYEES — JUDICIARY EM- 
PLOYEES 
Passaic County Probation Officers’ Associ- 
ation v. County of Passaic, 73 N.J. 247 (1977), 


does not compel the New Jersey Supreme Court 
to negotiate the issue of agency fees (the 
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equivalent of union dues paid by non-union 
employees who are part of the negotiating unit) 
in accordance with N.J.S.A. 34:13A-5.5(a); 
pursuant to the Court’s exclusive power 
granted by the state constitution over the ad- 
ministration of the judicial system, the question 
is committed to the Court’s discretionary au- 
thority, to be determined in accordance with 
the legitimate interests of the judiciary in sound 
labor relations guided by principles previously 
established in case law; a task force on judicial 
labor relations appointed by the chief justice 
has recommended that if the Court decides to 
negotiate agency fees it should be done on a 
statewide basis and not in mixed negotiating 
units with non-judicial employees (which crite- 
ria plaintiff does not satisfy) although the 
question is presently under consideration by the 
chief justice. 


Supreme Court; CWA Local 1044 et al v. 
The Honorable Chief Justice et al, A-61 
Sept. Term 1989; per curiam opinion; decided 
April 18, 1990; in Opinions Approved column 
April 26, 1990. 
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PUBLIC OFFICE 
(see COUNTIES, FORFEITURE) 


PUBLIC UTILITIES 
(see ATTORNEYS) 


RACING COMMISSION 
(see also HARNESS RACING) 


The Racing Commission must be diligent in 
controlling all aspects of the sport, and 
N.J.A.C. 13:71-20. T0(b), which this harness 
driver was found to have violated for ‘‘lack of 
effort in getting after the horse,’’ is not void 
for vagueness; however, N.J.S.A. 5:5-30 and 
the Commission’s own rules incorporate the 
U.S. Trotting Association’s 10-day limitation 
for such an infraction, and the 30-day penalty 
the Commission imposed is reduced to 10 days. 


Appellate Division; Moiseyev v. N.J. Rac- 
ing Commission, A-1338-88T3; opinion by 
Dreier, J.A.D.; decided June 28, 1989; in Opin- 
ions Approved column March 15, 1990. 
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RAILROADS 
(see PREEMPTION) 


REAL ESTATE 
(see also AFFORDABLE HOUSING, MORT- 
GAGES, MUNICIPAL LAND USE) 


REAL ESTATE — MORTGAGES 


Where plaintiff sold his house to defendant 
for $25,000, which the chancery court found 
was worth $150,000 to $200,000, after being 
turned down by four financial institutions, and 
defendant claimed that the sale also contained a 
leaseback provision (although the contract of 
sale did not refer to a lease and the lease was 
not signed by anyone, plaintiff did send de- 
fendant a check marked ‘‘rent’’), which plain- 
tiff inevitably would not be able to comply 
with, and defendant then obtained a mortgage 
for $100,000 on the property, the chancery 
judge correctly concluded that the transaction 
was unconscionable, and the result of dis- 
proportionate bargaining power, which led to 
grossly unfair contractual terms and voided the 
deed; he also correctly held that the mortgage 
is subject to the plaintiffs’ title because the 
information furnished in defendant’s applica- 
tion with the mortgagee put it on notice of the 
voidability of the deed. 


Appellate Division; Howard v. Diolosa et 
al, A-816-88T1; opinion by Cohen, J.A.D.; 
decided May 17, 1990; in Opinions Approved 
column June 7, 1990. 
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REAL ESTATE — SPECIFIC PERFORM- 
ANCE 


Where the contract of sale was contingent 
upon plaintiff obtaining site-plan approval, 
wetland approval and necessary variances from 
the appropriate governmental agencies by 
January 1, 1987, and although plaintiff did not 
meet this deadline defendant was apprised of 
plaintiff's progress and did not terminate the 
contract on January 1, the decision that de- 
fendant waived his right to terminate the con- 
tract on January 1 is affirmed; however, the 
order of specific performance is vacated since 
neither the site-plan approval nor the variances 
had been obtained; the matter is remanded to 
determine the time in which the conditions 
precedent must be satisfied. 


Appellate Division; Ridge Chevrolet- 
Oldsmobile, Inc. v. Scarano, A-3203-88T1; 
opinion by Keefe, J.A.D.; decided January 30, 


1990; in Opinions Approved column February 22, 
1990. 
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RECUSAL 
(see APPEALS) 


REDEVELOPMENT 
(see MUNICIPAL LAND USE) 












REHABILITATION 
(see CASINOS) 


RELIGION 
ooe CIVIL RIGHTS, MUNICIPAL LAND 
) 


RES JUDICATA 
(see MUNICIPAL LAND USE) 


RESTITUTION TO VICTIMS 
(see CRIMINAL LAW) 


RESTRICTIVE COVENANTS 
(see ADULT COMMUNITIES) 


RETAINAGE 
(see PREEMPTION) 


RETAIL INSTALLMENT CONTRACTS — 
USURY 


Plaintiff's retail installment sales contracts, 
with a cash price of the goods in excess of 
$10,000, are specifically exempted from the 
provisions of the Retail Installment Sales Act, 
N.J.S.A. 17:16c-1(a); the rate of interest which 
may be charged for such transactions is not 
limited by any statute, including the Usury Act, 
N.J.S.A. 31:1-1. 


Appellate Division; Saul v. Midlantic Na- 
tional Bank/South, A-2485-88T3; opinion by 
Villanueva, J.S.C. (t/a); decided April 10, 1990; 
in Opinions Approved column April 26, 1990. 
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RETROACTIVITY 
(see also DRUNK DRIVING, EN- 
VIRONMENTAL PROTECTION) 


RETROACTIVITY — SENTENCING — SEX 
OFFENDERS 


The imperative for retroactive application is 
more compelling where the court imposes a 
parole-ineligibility term, as in Kovack, than 
where a statutory provision may result in a 
defendant sentenced to Avenel being eligible for 
parole either earlier or later than would have 
been the case had he been sentenced to state 
prison, as in Howard; the prevailing practice in 
the trial courts (prior to Howard’s novel appli- 
cation of a settled principle of law to a specific 
sentencing situation) of omitting any explana- 
tion of the unique parole features of Avenel 
sentences in pre-plea colloquies with defen- 
dants, and the potentially disruptive effect of 
full retroactivity of Howard’s mandate for such 
an explanation, influence this decision to apply 
its holding retroactively only to the defendant 
in that case and to cases pending when it was 
decided in which all avenues of review had not 
been exhausted. 


Supreme Court; State v. Lark, A-62 Sept. 
Term 1989; opinion by Stein, J.; concurrence by 
Clifford, J.; decided December 14, 1989; in 
Opinions Approved column December 28, 1989. 
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RETROACTIVITY — WRONGFUL DIS- 
CHARGE 


Woolley took a quantum leap forward in 
holding that contractual obligations could be 
implied from an employment manual; its al- 
teration of the employee-at-will/employer rela- 
tionship was not clearly foreshadowed and it 
will not be applied retroactively. 


Supreme Court; Grigoletti et al v. Ortho 
Pharmaceutical ation et al, A-13 
Sept. Term 1989; opinion by Handler, J.; decid- 
ed March 5, 1990; in Opinions Approved ‘column 
March 15, 1990. 
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REVERSE DISCRIMINATION — WRONG- 
FUL DISCHARGE 


In this reverse-discrimination case where 
plaintiff is a male, the Appellate Division cor- 
rectly modified the test for establishing a prima 
facie discriminatory-discharge case by requir- 
ing plaintiff to substantiate that the back- 
ground circumstances support the suspicion 
that the defendant is the unusual employer who 
discriminates against the majority, although it 
was inappropriate and unduly burdensome for 
the Court to further modify the test by requir- 
ing plaintiff to show that his former employer 
dismissed him in order to give preference to a 
woman of equal or lesser qualifications; how- 
ever, plaintiff still did not establish a prima 
facie case and produced no evidence that if he 
, al been a woman he would not have been 


Furthermore, plaintiff's claim that he was 
sexually harassed and that he was fired because 
he had hired a lawyer to dispute the sexual- 
harassment claim does not constitute gender 
discrimination since claims based on sexual 
harassment have been limited to those situa- 
tions in which but for a plaintiff’s sex he or she 
would not have been the object of harassment, 
and the sexual relationship is involuntary, non- 
consensual and/or coercive; here, plaintiff does 
not claim that he was the direct victim of 
sexual harassment or that the relationship be- 
tween plaintiff's supervisor and his paramour 
was involuntary or coercive. 


Supreme Court; Erickson v. Marsh & 
McLennan Co., Inc., A-i2 Sept. Term 1989; 
opinion by Garibaldi, J.; decided February 5, 
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1990; in Opinions Approved column February 15, 
1990. 
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RICO 


It is not a violation of the RICO statute, 
N.J.S.A. 2C: 412(a) to (d), where, as here, the 
defendant derives income from the operation of 
its business; New Jersey adopts the minority 
federal view that the terms ‘“‘person’’ and 
‘‘enterprise’’ cannot have the same meaning — 
person means a criminal infiltrator, and en- 
terprise means a legitimate business. 


Law Division; Products, Inc. v. Dun 
& Bradstreet, Inc. et al, L-06493-89; opinion 
by Menza, J.S.C.; decided March 16, 1990; in 
Opinions Approved column May 24, 1990. 
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—— TO COUNSEL 


(see also BAIL, 
POLYGRAPHS) 


FAIR TRIAL, 


Where the police continually violated defen- 
dant’s rights by interrogating him without 
providing a lawyer after defendant requested 
one, and he also passed a note to be given to 
his mother to get him a lawyer, the facts 
underlying his escape from custody, to which 
he pled guilty, could not be used to establish 
his guilt for the underlying crime of murder 
since the impetus for the escape was the denial 
of his request to speak to his mother, whom he 
expected to retain a lawyer — the escape was 
not an attempt to avoid apprehension, but to 
get a lawyer; the same analysis taints defen- 
dant’s phone call to the police, which was made 
two hours later. 


Supreme Court; State v. Johnson, A-136 
Sept. Term 1989; opinion by Pollock, J.; decided 
May 21, 1990; in Opinions Approved column 
May 31, 1990. 


125 N.J.L.J. Index Page 1695 
RIGHT TO KNOW — UNCLAIMED PROP- 
ERTY 


The 1963 Treasurer’s regulation relied on to 
forbid plaintiff, who is in the business of 
locating owners of unclaimed property, from 
inspecting records of dormant bank deposits in 
the protective custody of the State Treasurer 
violates both N.J.S.A. 17:9-22 and -25 and the 
successor 46:30B-76 of the 1989 Uniform Un- 
claimed Property Act, which reflect a public 
policy of giving notice in order to restore funds 
or property to the rightful owners. 


Appellate Division; Twiss v. N.J. Dept. of 
the Treasury, Office of Financial Man- 
agement, A-1923-88T3; opinion by Petrella, 
P.J.A.D.; decided March 14, 1990; in Opinions 
Approved column March 29, 1990. 


125 N.J.L.J. Index Page 1120 
RIGHT-TO-KNOW LAW 


Death certificates are public records under 
the Right-to-Know Law and available for ran- 
dom public inspection when the name of the 
decedent is unknown, and plaintiff-newspaper 
is permitted to randomly search the record on 
file with the State Registrar for the time period 
and locality requested 


Appellate Division; The Home News Pub- 
lishing Co. v. Dept. of Health et al, A-1284- 
88T3; opinion by O’Brien, J.A.D.; decided 
March 1, 1990; in Opinions Approved column 
March 29, 1990. 


125 N.J.L.J. Index Page 987 


ROADBLOCKS 
(see DRUNK DRIVING) 


ROADWAYS 
(see UM COVERAGE) 


ROBBERY 
(see INSTRUCTIONS) 


ROBBERY — SHOPLIFTING — THEFT 


Theft of movable property and mye 
are included offenses of second-degree robbe 
since (although such a result would have eee 
extraordinary) the jury might have found that 
the bodily injury defendant inflicted on the two 
store detectives was not in the course of com- 
mitting the theft, the trial court committed 
reversible error in not instructing the jury on 
those lesser-included offenses. 


Appellate Division; State v. Jordan, A- 
1240-87T4; opinion by Michels, P.J.A.D.; de- 
cided April 17, 1990; in Opinions Approved 
column May 3, 1990. 


125 N.J.L.J. Index Page 1405 
RULE 11 
(see CIVIL PROCEDURE) 
SCHOOLS 
(see CDS) 
SEARCH AND SEIZURE 


(see also CDS, DOMESTIC VIOLENCE, 
DRUG TESTING, FOREIGN SEARCHES, 





HARNESS RACING, PROTECTIVE 
SWEEPS) 


The state trooper did not have a specific 
particularized basis for an objectively reason- 
able belief that defendants were armed and 
dangerous where the driver of the car had 
turned around and reached toward the back 
before the trooper approached, had failed to 
provide a vehicle registration, was nervous and 
kept looking in the back, and where the 
trooper had noticed a jacket stuffed into the 
corner of the back seat where the driver had 
previously reached, and, therefore, the state 
trooper had no right to search the passenger 
compartment of the vehicle where he discov- 
ered a large quantity of cocaine. 


Supreme Court; State v. Lund etc., A-29/ 
82 Sept. Term 1989; opinion by O’Hern, J.; 
concurrence by Clifford, J.; dissent by 
Garibaldi, J.; decided May 23, 1990; in Opinions 
Approved column June 7, 1990. 


125 N.J.L.J. Index Page 1693 


An officer ordering an occupant out of a 
vehicle during a traffic stop may not pat him 
down routinely and without a belief, based on 
the circumstances, that he is armed or dan- 
gerous; having no such belief here, the officer 
was not at liberty to pat defendant down and 
the small amount of marijuana found in his 
jacket pocket should have been suppressed. 


Appellate Division; State v. Lipski, A-2583- 
88T1l; per curiam opinion (Judges Pressler, 
Long and Landau); decided January 22, 1990; in 
Opinions Approved column February 22, 1990. 


125 N.J.L.J. Index Page 627 


Nothing in Leandry supports the trial judge’s 
holding that a ‘‘medical exigency”’ uires a 
showing that imminent death is probable and 
that it is a near certainty that the person at 
risk is on the premises; the bag of cocaine 
defendant dropped when found by the police 
officer who was looking for him, in the rea- 
sonable belief that he was in danger from 
having swallowed cocaine earlier when discov- 
ered with it in school, should not have been 
suppressed. 


Appellate Division; State v. Castro, A- 
6070-88T1F; opinion by Landau, J.A.D.; decid- 
ed February 9, 1990; in Opinions Approved 
column March 1, 1990. 


125 N.J.L.J. Index Page 786 


The state trooper who observed that the 
license plate of defendants’ car was stuck in the 
rear window in a diagonal position, which he 
believed violated N.J.S.A. 39:3-33, had an 
articulable and reasonable suspicion that a 
motor-vehicle violation had occurred, justifying 
the investigatory stop and detention of the 
vehicle; the trial court’s decision granting de- 
fendants’ motion to suppress the cocaine seized, 
which had been in plain view, is reversed. 


Appellate Division; State v. Murphy et al, 
A-5267-88T1F; opinion by Michels, P.J.A.D.; 
decided February 15, 1990; in Opinions Approved 
column March 8, 1990. 


125 N.J.L.J. Index Page 787 


The reasonable privacy expectations in a 
hotel room differ from those in a residence, 
and the ability of the police officers, who were 
involved in an immediate, ongoing in- 
vestigation, to secure or watch this hotel room 
posed peculiar risks, especially since it was the 
only occupied room in the hotel, it was on the 
floor where a citizen-informer reported a dis- 
turbance, it was registered to someone involved 
in a prior narcotics investigation, it was the 
object of a great volume of foot traffic, and it 
was the source of an overheard conversation 
about drugs; the search of the hotel room when 
the police officers entered it by a ruse did not 
violate the Fourth Amendment and the evi- 
dence seized should not have been suppressed. 


Appellate Division; State v. Alvarez et al, 
A-6293-88TIF; per curiam (Judges Baime and 
Keefe); decided February 15, 1990; in Opinions 
Approved column March 8, 1990. 


125 N.J.L.J. Index Page 793 


Since defendant had asked the police to enter 
his house and investigate a burglary there, no 
specific consent was necessary before the police 
could look into the jewelry box in his bedroom, 
and the trial judge erroneously granted his 
motion to suppress the cocaine they found 
there. 


Appellate Division; State v. Boud, A-2163- 
89T2F; opinion by Stern, J.A.D.; decided April 
18, 1990; in Opinions Approved column May 10, 
1990. 


125 N.J.L.J. Index Page 1404 


Evidence based on unlawful conduct of police 
officers cannot be admitted against a criminal 
defendant even at the request of a co-defendant 
and here, where the court suppressed a small 
quantity of cocaine found in defendant’s bag in 
the trunk of a car which was stopped on the 
highway, but ruled that the larger quantity 
found inside the car was properly seized, and 
the cocaine found in the trunk was admitted 
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into evidence for use by two defendants against 
the co-defendant who owned the bag, in order 
to create the inference that the latter also 

the cocaine found inside the car, his 
conviction for possession must be reversed, 
even though the trial gave limiting instructions 
to the jury as to the use of the improperly 
seized evidence. 


Appellate Division; State v. Morant etc., 
A-1575-87T4; opinion by Stern, J.A.D.; decided 
May 9, 1990; in Opinions Approved column May 
31, 1990. 


125 N.J.L.J. Index Page 1772 
SEAT BELTS 


The right to choose how one wants to travel 
on a highway is not in the same category as the 
right to have an abortion or purchase a con- 
traceptive, and defendant’s argument that the 
seat-belt law violates his right to privacy is 
rejected; there is a rational relationship be- 
tween the law and the legislative purpose of 
alleviating the staggering number of vehicular 
deaths and injuries, and the municipal court’s 
holding that N.J.S.A. 39:3-76.2(f) is un- 
constitutional is reversed. 


Law Division; State v. Fazekas, A-1!1-88; 
opinion by Aaroe, J.S.C. (ret., t/a); decided 
November 6, 1989; in Opinions Approved column 
February 8, 1990. 


125 N.J.L.J. Index Page 502 


SECURITIES 
(see also NOTICE) 


Bob Reves, et al, Petitioners v. Ernst & 
Young, No. 88-1480, on writ of certiorari to the 
United States Court of Appeals for the Eighth 
Circuit, argued November 27, 1989, decided 
February 21, 1990 


125 N.J.L.J. Index Page 795 


SECTION 1983 
(see CIVIL RIGHTS) 


SELF-INCRIMINATION 
(see also FAIR TRIAL, GRAND JURIES) 


The bright-line rule established by Hartley 
requiring fresh Miranda warnings applies only 
to situations of police-initiated custodial inter- 
rogation following an accused’s invocation of 
the right to remain silent — fresh Miranda 
warnings are not required for a finding that 
the accused’s previously-invoked right to silence 
has been scrupulously honored when the ac- 
cused initiates dialogue with the authorities 
regarding the investigation; a court must ex- 
amine the circumstances surrounding each in- 
stance individually and, after determining that 
the defendant’s previously-invoked right to si- 
lence has been scrupulously honored, it must 
make a separate inquiry into whether any 
subsequent waiver of that right was (as here) 
beyond a reasonable doubt knowing, intelligent, 
and voluntary under the totality of the circum- 
stances. 


Supreme Court; State v. Fuller et al, A-8! 
Sept. Term 1989; opinion by Clifford, J.; decid- 
ed March 5, 1990; in Opinions Approved column 
March 15, 1990. 


125 N.J.L.J. Index Page 847 


Pre-arrest silence may be admitted for im- 
peachment purposes if no governmental com- 
pulsion to speak was involved and, when 
viewed objectively and neutrally in light of all 
the surrounding circumstances, it generates an 
inference of consciousness of guilt that bears on 
the defendant’s credibility when measured 
against his apparent exculpatory testimony at 
trial; to the extent that Merola incorrectly 
suggests that defendant possessed and relied on 
a right to be silent, it may have misled the 
court, in granting a new trial, to conclude that 
evidence of his failure to tell the police that he 
had witnessed the death by auto should have 
been excluded — it was properly admitted for 
impeachment purposes only. 


Supreme Court; State v. Brown et al, A-39 
Sept. Term 1989; opinion by Handler, J.; de- 
cided May 14, 1990; in Opinions Approved 
column May 24, 1990. 


125 N.J.L.J. Index Page 1527 


Although defendant voluntarily blurted out 

the names of the two other suspects when 
shown their pictures, while denying that he 
knew them, he had not received his Miranda 
rights in what was the functional equivalent of 
an interrogation and, since his admission had 
the capacity to link him to those suspects 
(captured right after the armed robbery with 
the proceeds) in the jury’s mind, it should have 
been suppressed (this ruling is not intended to 
preclude the admission into evidence of any 
statement that is voluntarily blurted out by an 
accused in custody where the police have not 
subjected him to an interrogative technique or 
are about to begin giving the Miranda warn- 
ings). 
Appellate Division; State v. Ward, A-4376- 
87T4; opinion by King, P.J.A.D.; decided April 
30, 1990; in Opinions Approved column May 17, 
1990. 


125 N.J.L.J. Index Page 1472 
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SELF-INCRIMINATION — SEX OF- 
FENDERS 


Because there is a possibility that defendant, 
who pled guilty to second-degree sexual assault, 
may incriminate himself with respect to a 
subsequent murder charge if he cooperates 
fully with the psychological evaluation con- 
ducted pursuant to N.J.S.A. 2C:47-1, and if he 
refuses to participate in the examination to 
protect his Fifth Amendment rights he may 
then be excluded from the specialized treatment 
available to him under the New Jersey Sex 
Offenders Act, the State’s motion to compel 
defendant’s evaluation and sentencing is 
denied; sentencing will occur after the pending 
murder charges have been resolved. 


Law Division; State v. Marrero, 88-04-0350; 
opinion by Serata, J.S.C.; decided November 9, 
1989; in Opinions Approved column January 11, 
1989. 


125 N.J.L.J. Index Page 212 


SENTENCING 

(see also CDS, DRUNK DRIVING, GRAVES 
ACT, MOTOR VEHICLES, RETRO- 
ACTIVITY) 


The trial judge conscientiously exercised his 
discretion in accordance with the principles set 
forth in the Code and as defined in Roth and 
Hodge; the Appellate Division is therefore not 
free to substitute its judgment for his and find 
the sentence excessive by second-guessing his 
determination in the guise of a shocked consci- 
ence; the sentence is affirmed. 


Supreme Court; State v. Bryant, A-27 Sept. 
Term 1989; per curiam opinion; decided Dece- 
mber 21, 1989; in Opinions Approved column 
January 4, 1990. 


Appellate Division; State v. Bryant, A- 
4332-85T4; per curiam opinion (Judges Bilder 
and Gibson); dissent by Muir, J.A.D.; decided 
February 29, 1988; in Opinions Approved column 
January 4, 1990. 


125 N.J.L.J. Index Page 310 


The presumption of imprisonment for first- 
and second-degree offenses applies to a de- 
fendant who commits a sex offense unless the 
circumstances of the offender are so extra- 
ordinary and unanticipated that imprisonment 
would not serve the legislative purposes of 
punishment and deterrence; the physical and 
psychiatric condition of defendant (who im- 
pressed the sentencing court as ‘‘a sad, sorry, 
weak individual’’) does not distinguish him 
from other sex offenders, and imprisoning him 
for sexual assault on a four-year-old girl would 
not be a serious injustice overriding the need to 
deter such conduct by others. 


Supreme Court; State v. Jabbour, A-36 
Sept. Term 1989; opinion by Pollock, J.; decided 
February 15, 1990; in Opinions Approved column 
February 22, 1990. 


125 N.J.L.J. Index Page 618 


Notwithstanding his deafness, defendant is 
not an ‘‘idiosyncratic’’ defendant whose ‘‘con- 
dition’’ prevents his incarceration for the pur- 
pose of deterring others; whatever merit lies in 
considering the hardship to his family that his 
removal as primary wage earner may cause, 
the Code does not include it for determination 
of whether incarceration would be a ‘‘serious 
injustice’’ and the Appellate Division correctly 
vacated defendant’s sentence of five years’ 
probation for first-degree sexual assaults on his 
seven-year-old stepdaughter. 


Supreme Court; State v. Johnson, A-19 
Sept Term 1989; opinion by Pollock, J.; dissent 
by Stein, J.; decided February 15, 1990; in 
Opinions Approved column February 22, 1990. 


125 N.J.L.J. Index Page 619 


Where defendant filed his motion for a new 
trial with the court on the tenth day after the 
jury’s verdict and on the same day gave the 
motion to a reputable messenger service for 
delivery to plaintiff's attorney, there was sub- 
stantial compliance with Rule 1:5-1 even though 
the motion was not delivered until after the 
ten-day limitation (if the motion had been sent 
by ordinary mail, service would have been 
complete on mailing); the Civil Practice Com- 
mittee should consider an appropriate amend- 
ment to the rule. 


posite Division; St v. St. Eliz- 
I, A- 3285- 88T3; opinion by Pet- 

oy P.J.A.D.; decided March 23, 1990; in 

Opinions Approved column April 12, 1990. 


125 N.J.L.J. Index Page 1186 


SEPARATION OF POWERS 
(see CDS) 


SETTLEMENTS 
(see ADMISSIONS, APPEALS) 


SEVERANCE 
(see CRIMINAL PROCEDURE) 


SEX ASSAULTS 
(see MENTAL DEFECTS, PLEA BARGAINS) 
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SEX OFFENDERS 
(see RETROACTIVITY, 
INCRIMINATION) 


SHOPLIFTING 
(see ROBBERY) 


SELF- 


SOLID WASTE 


Solid wastes which bypass a_ resource- 
recovery facility and are not treated do not 
constitute ‘‘waste products resulting from the 
operation of a _resource-recovery facility,”’ 
N.J.S.A. 13:1E-138a, b and c, and are thus not 
exempt from the new McEnroe taxes; here, 
where a sanitary landfill is under construction 
to accept ash residue produced by the combus- 
tion of solid waste at a resource-recovery facil- 
ity, the determination of the DEP that mate- 
rials deposited in the landfill which bypass the 
incinerator are subject to taxation is affirmed. 


Appellate Division; Pollution Control Fi- 


nancing Authority of Warren et al 
of Environmental tec- 

tion et al, A-34-88T3; opinion by Baime, 
J.A.D.; dissent by Shebell, J.A.D.; decided 


December 5, 1989; in Opinions Approved column 
December 28, 1989. 


125 N.J.L.J. Index Page 156 


SPECIAL CIVIL PART 
(see APPEALS) 


SPECIFIC PERFORMANCE 
(see REAL ESTATE) 


SPECIALIZATION 
(see ATTORNEYS) 


pot COMPENSATION AND CONTROL 
(see ENVIRONMENTAL PROTECTION) 


SPOUSAL PRIVILEGE 


The spousal privilege of Evidence Rule 23(2), 
which is not self-executing and does not protect 
an interest of constitutional dimension, can be 
waived by the absence of a timely assertion by 
counsel; the trial judge correctly denied de- 
fendant’s motion to bar his co-defendant wife 
from taking the stand, brought at the end of 
the State’s case when it was too late for her to 
be granted a motion for severance. 


Appellate Division; State v. Ospina, A- 


4655-87T4; opinion by Cohen, J.A.D.; decided 
March 30, 1990; in Opinions Approved column 
April 19, 1990. 


125 N.J.L.J. Index Page 1256 


STATE CONSTITUTIONAL LAW 
(see EDUCATION) 


STRICT LIABILITY 
(see ASBESTOS) 


SUBPOENAS 
(see ATTORNEYS) 


SUBPOENAS DUCES TECUM 
(see DRUNK DRIVING) 


SURVEILLANCE 
(see EVIDENCE) 


TAXES 
(see also AFFORDABLE HOUSING, AP- 
PEALS, CORPORATIONS, GENDER, 


MATRIMONIAL LAW) 


The Tax Court judge correctly concluded 
that the real property at plaintiff's refinery had 
been over-assessed. 


late Division; Chevron U.S.A., Inc. v. 
City of Perth Amboy, A-1551-88T2; per 
curiam opinion (Judges J.H. Coleman, Brody 
and Muir); decided December 1, 1989; in Opin- 
ions Approved column February 22, 1990. 


125 N.J.L.J. Index Page 566 


N.J.S.A. 54:4-58 does not excuse every 
breach of assessment law and it is not available 
to the municipality here, where no part of the 
statutory assessment process was commenced 
within the 30-day window of opportunity pro- 
vided by N.J.S.A. 54:4-63; the omitted- 
assessment procedure should have been used to 
correct the failure to implement the added- 
assessment statute in a timely manner. 


Appellate Division; American Hydro Power 
Partners, L.P. v. Clifton City et al, A-007- 
87T7; opinion by D’Annunzio, J.A.D.; decided 
January 23, 1989; in Opinions Approved column 
March 22, 1990. 


125 N.J.L.J. Index Page 920 


To the extent that the deficiency assessment 
was based on plaintiffs’ realization of capital 
gains from their sale of stock in Subchapter S 
corporations, the Tax Court judgment setting it 
aside is affirmed. 


Appellate Division; Walsh v. N.J. Dept. of 
the Treasury, 


Division of Taxation, A-6386- 




















88T2; per curiam opinion (Judges Pressiler, 
Long and Landau); decided April 10, 1990; in 
Opinions Approved column April 26, 1990. 


125 N.J.L.J. Index Page 1336 


The Tax Court’s decision regarding the as- 
sessment of plaintiff's property is affirmed: (1) 
the Tax Court judge has the right to apply his 
own judgment to valuation data submitted by 
experts in order to arrive at a true value, and 
is free to reject in whole or in part the 
testimony of such experts; (2) differences be- 
tween a comparable property and the subject 
property are anticipated and are dealt with by 
adjustments which recognize and explain the 
differences, and then by relating the two prop- 
erties to each other in a meaningful way so that 
an estimate of value can be determined — also, 
a difference in topography does not disqualify a 
comparable property; (3) the judge was correct 
in not applying plaintiff's expert’s study using 
unweighted and unclassified ratios which were 
discarded in 1979 from N.J.S.A. 54:51A-6 
(Chapter 123). 


Appellate Division; Gienpointe Associates 
v. Township of Teaneck, A-1259-88T1; opin- 
ion by King, P.J.A.D.; decided February 18, 
1990; in Opinions Approved column May 17, 
1990. 


125 N.J.L.J. Index Page 1535 


TENANCIES BY THE ENTIRETY 
(see CREDITORS’ RIGHTS, FORFEITURE) 


THEFT 
(see INSTRUCTIONS, ROBBERY) 


TORT CLAIMS ACT 
(see also CIVIL PROCEDURE) 


Where plaintiffs, who were involved in a car 
accident, did not file a notice of claim against 
the public entities or move to file a late notice, 
the public entities’ motion for summary judg- 
ment against plaintiffs, who filed suit against 
the public entities more than one year after the 
accident occurred, should have been granted; 
although the defendant-driver of the other 
vehicle filed a timely notice of claim and 
brought suit against the public entities for 
failing to properly maintain the roadway, de- 
fendant’s notice did not give rise to the requi- 
site level of substantial compliance with noti- 
fication requirements to advise the public en- 
tities of plaintiffs injuries and potential claim 
against them. 


Appellate Division; Pilonero v. Old Bridge 
Twp. et al, etc., A-4457-88T5F; opinion by 
Shebell, J.A.D.; decided November 20, 1989; in 
Opinions Approved column December 14, 1989. 


125 N.J.L.J. Index Page 28 


In order to impose liability against a public 
entity based on a dangerous condition on public 
property, the property must pose a substantial 
risk of injury when used in a_ reasonably 
prudent manner in a foreseeable way — the 
focus is on the condition of the property rather 
than the actual activities of the parties; apply- 
ing these principles in this case where decedent 
was killed when a car hit her car head on after 
crossing the median, the State’s obligation is to 
construct and maintain its roads in a reason- 
ably safe condition for their intended use and 
not to protect individuals against all of the 
foreseeably unsafe or unreasonable driving 
habits of others; thus, the State is liable if it 
created a condition which substantially en- 
hanced the risk that an automobile coming in 
contact with the median, for whatever reason, 
will be vaulted or catapulted into oncoming 
traffic. 


A late Division; Daniel v. Department 
of Transportation et al, A-1718-88T3; opin- 
ion by Baime, J.A.D.; decided March 19, 1990; 
in Opinions Approved column April 5, 1990. 


125 N.J.L.J. Index Page 1124 


Although plaintiff could not assert a claim 
based on strict product liability against the 
State, N.J.S.A. 59:9-2b, the State is not barred 
from using the theory in its claim for contribu- 
tion against the third-party defendants. 


The State’s claim for medical expenses may 
be reduced or defeated by a comparison of the 
State’s and plaintiff's combined negligence with 
the negligence of the third-party defendants; to 
the extent the State was at fault it should not 
recover from other tortfeasors, and those tort- 
feasors should not have to pay a greater 
portion of medical costs than they would have 
to pay if the negligent injured party retained 
her own claim for medical costs. 


Appellate Division; Holloway v. New Jer- 
sey et al, A-4219-88T5F; opinion by Cohen, 
J.A.D.; decided March 16, 1990; in Opinions 
Approved column April 12, 1990. 


125 N.J.L.J. Index Page 1190 


The city’s health department inspector’s 
having procured the dismissal of a no-heat 
complaint by representing to the municipal 
court that the apartment had been abandoned, 
when in fact plaintiff and her four children still 
lived there, constituted an ‘‘act’’ within the 
intendment of N.J.S.A. 59:3-3, and its objective 
reasonableness is a matter for the jury, as 


| 
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would be the further question of whether 
conduct unattended by good faith was also 
willful misconduct (which would protect the 
city from respondeat superior liability under 
59:2-10); the dismissal of plaintiff's complaint, 
arising out of a fire that took her children’s 
lives, is reve 


Appellate Division; Bombace v. Newark et 
al, A-5758-88T2; opinion by Pressler, P.J.A.D.; 
decided May 11, 1990; in Opinions Approved 
column May 31, 1990. 


125 N.J.L.J. Index Page 1626 


TORT CLAIMS ACT — PSYCHIATRIC 
HOSPITALS 


By the enactment of N.J.S.A. 59:6-7(b), the 
Legislature intended to provide absolute im- 
munity for public entities and their employees 
when their negligence enables a patient at a 
state psychiatric hospital to injure another 
patient; appellant, who was injured while a 
patient in the custody of Greystone Park Psy- 
chiatric Hospital, could not successfully argue 
that the state waived its immunity under 
N.J.S.A. 59:6-7(b) based on a consent order 
entered into in 1977 to ensure that patients in 
the hospital are kept free from physical harm. 


Appellate Division; Popek v. Dept. of 
Human Services et al, A- 36144 88T2: opinion 
by Petrella, P.J.A.D.; decided January 31, 1990; 
in Opinions Approved ‘column May 3, 1990. 


125 N.J.L.J. Index Page 1409 
TORTS — WORKERS’ COMPENSATION 


The trial judge’s finding that plaintiff's gen- 
eral employer retained control over him and 
paid his wages, and that there was no contract 
of hire and no employer-employee relationship 
between plaintiff and defendant, which had 
rented the cement-mixer truck he operated, is 
supported by substantial credible facts, and the 
denial of defendant’s motion to dismiss plain- 
tiff’s action for damages for injuries caused by 
the negligence of an employee of defendant is 
affirmed. 


Appellate Division; Murin v. Frapaul Con- 
struction Co., A-1441-87T1; opinion by 
Deighan, J.A.D.; decided May 3, 1990; in Opin- 
ions Approved column May 24, 1990. 


125 N.J.L.J. Index Page 1532 
TORTS — WRONGFUL DISCHARGE 


The tort recovery referred to in Pierce vy. 
Ortho arises not from a breach of contract but 
from a violation of public policy, and tort 
damages do not lie for an employer’s breach of 
the implied covenant of good faith and fair 
dealing in an employment contract; if a breach 
of an employment contract is to be converted 
into a tort claim for personal ‘njury, it should 
be done by the Supreme Court or the Legisla- 
ture. 


Appellate Division; Noye v. Hoffmann-La 
Roche Inc., et al, A-2422-87T7; opinion by 
Bilder, J.A.D.; concurrence by Stein, J.A.D.; 
decided February 5, 1990; in Opinions Approved 
column March 1, 1990. 


125 N.J.L.J. Index Page 777 
TOXIC TORTS 


Because plaintiff has not and apparently 
cannot establish a causal link between defen- 
dant’s release of dioxin into the environment 
and the decedent’s illness and ultimate death 
from pancreatic cancer, she is not entitled to 
recover against defendant. 


Appellate Division; Vuocolo v. Diamond 
Shamrock Chemicals Co. et al, A-3551- 
88T2; opinion by Michels, P.J.A.D.; decided 
April 20, 1990; in Opinions Approved column 
May 10, 1990. 
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UIM/UM COVERAGE 
(see also AGENTS, AUTO INSURANCE) 


Where plaintiff was a passenger in a car 
driven by a co-employee who was uninsured, 
and plaintiff was injured by the negligence of 
the co-employee, she could not receive unin- 
sured motorist benefits since she was not ‘“‘le- 
gally entitled to recover’’ such benefits due to 
the exclusivity of workers’ compensation ben- 
efits (which she did receive) and the immunity 
against suit granted to the co-employee; allow- 
ing plaintiff to recover UM benefits would 
create the anomalous situation of giving her 
greater benefits than if the co-employee had 
been fully insured. 


e late “~ ey Kough v. New Jersey 

le Full insurance Underwriting 
pron 9 A-3092-88TS5; opinion by Petrella, 
J.A.D.; decided January 3, 1990; in Opinions 
Approved column January 18, 1990. 
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Where, prior to renewal of his policy, the 
insured had been informed through the written 
notice and buyer’s guide provided by the in- 
surer in accordance with N.J.S.A. 17:28-1.1(b) 
and the regulations of the availability of in- 
creased limits of underinsured motorist cov- 
erage, neither the insurer nor its agent had any 





further duty to communicate directly with the 
insured, to advise him of the importance of the 
written notice or to recommend that he pur- 
chase additional insurance coverage; since the 
decedent received the requisite statutory notice, 
defendants are not liable for professional neg- 
ligence. 


Appellate Division; Pinto v. Garretson et 
al, A-3437-88T1; opinion by Michels, P.J.A.D.; 
decided December 29, 1989; in Opinions Ap- 
proved column January 25, 1990. 
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Since the insured received from all tort- 
feasors a combined amount greater than his 
underinsured motorist limits, he is not an 
underinsured motorist under N.J.S.A. 17:28- 
1.1(e) and cannot collect UIM benefits based on 
one of the tortfeasors having less coverage than 
this insured’s UEM limits. 


Appellate Division; Prudential Property & 
Casualty Insurance Company v. Johnson, 
A-2412-88T1; opinion by Michels, P.J.A.D.; 
decided October 11, 1989; in Opinions Approved 
column January 25, 1990. 
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Gold properly construed N.J.S.A. 17:28- 
1.1(e); here, where the only alleged tortfeasor 
with coverage equaling the injured passenger’s 
under-insured coverage disputed liability, so 
the aggregate amount paid in settlement was 
less than the UIM coverage, the passenger is 
entitléd to have an arbitrator determine 
whether the settling tortfeasor was legally re- 
sponsible for the chain collision. 


Appellate Division; Prudential Property & 
Cas. Ins. Co. v. Kress, A-5135-88T2; opinion 
by Skillman, J.A.D.; decided May 7, 1990; in 
Opinions Approved column May 31, 1990. 
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UM COVERAGE — ROADWAYS 


The determination of whether a roadway 
(here a roadway within an apartment complex) 
is public or private for purposes of uninsured- 
motorist benefits pursuant to N.J.S.A. 17:28- 
1.1 must rest on whether or not the public in 
general has a right to utilize the roadway in 
question, and is generally an issue of fact for 
the jury. 


Law Division; Lee v. The Travelers Insur- 
ance Companies, W-15249-88; opinion by 
Litner, J.S.C.; decided March 9, 1990; in Opin- 
ions Approved column June 7, 1990. 
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UMDNJ 
(see JURISDICTION) 


UNCLAIMED PROPERTY 
(see RIGHT TO KNOW) 


UNEMPLOYMENT BENEFITS 


An employee who voluntarily quits a part- 
time second job because it was too tiring to 
work two jobs, and is subsequently fired from 
her full-time primary job, cannot be found to 
have ‘‘left work voluntarily’ within the intent 
of N.J.S.A. 43:21-5(a) and is not disqualified 
from receiving unemployment compensation 
benefits. 


Appellate Division; Merkel et al v. HIP of 
New Jersey, A-4537-88T3; opinion by Skill- 
man, J.A.D.; decided May 1, 1990; in Opinions 
Approved column May 17, 1990. 
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UNEMPLOYMENT BENEFITS — IM- 
MIGRATION 


Claimants, who entered the country illegally 
and received employment-authorization cards 
after performing sporadic agricultural work, 
were not “‘permanently residing in the United 
States under color of law,’’ N.J.S.A. 43:21- 
(4)(i)1; to be considered as such under the 
Immigration Reform and Control Act, 8 
U.S.C.A. § 1160, claimants would have to have 
been admitted for temporary residence; the 
Board of Review’s decision, based on federal 
directives and case law, is affirmed. 


Appellate Division; Brambila v. Bd. of 
Review, Dept. of Labor and Industry, A. 
5153-88T3; opinion by Landau, J.A.D.; decided 
May 8, 1990; in Opinions Approved column May 
31, 1990. 
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UNIFORM CONSTRUCTION CODE 
(see MUNICIPAL LAW) 


UNION DUES 
(see FIRST AMENDMENT) 


UNIONS 
(see ATTORNEYS) 


USURY 
(see MORTGAGES, RETAIL INSTALLMENT 
CONTRACTS) 
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WEAPONS 


As a matter of public policy, by criminalizing 

m of weapons in anticipation of a 

future need for self-defense, the Legislature 

intended to keep instruments from being used 

as weapons; hence, N.J.S.A. 2C:39-5d prohibits 

the possession of implements as weapons, even 

if possessed for precautionary purposes, except 

in situations of immediate and imminent dan- 
ger. 


Supreme Court; State v. Kelly, A-28 Sept. 
Term 1989; opinion by Garibaldi, J.; decided 
April 4, 1990; in Opinions Approved column 
April 19, 1990. 
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WETLANDS 
(see ENVIRONMENTAL PROTECTION) 


WILLS 


Cases in other jurisdictions that treat a self- 
proving affidavit as part of the will itself are 
the better reasoned; after the hearing on re- 
mand, if the trial judge is satisfied that the 
testator executed this document (which lacks an 
attestation clause and was signed by the two 
witnesses only in an affidavit drafted pursuant 
to N.J.S.A. 3B:3-5) as his will and that both 
signers witnessed either his signature or the 
acknowledgment of it, he may admit the doc- 
ument to probate. 


Appellate Division; In re Ranney, A-6011- 
87T2; opinion by Wefing, J.S.C. (t/a); decided 
March 19, 1990; in Opinions Approved column 
May 24, 1990 
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WORKER ADJUSTMENT AND RE- 
TRAINING NOTIFICATION ACT 
(see LABOR LAW) 


WORKERS’ COMPENSATION 
(see_also PIP BENEFITS, POLICE OF- 
FICERS, TORTS) 


In addition to reversing the award of per- 
manent disability because the judge of com- 
pensation failed to focus on the statutory re- 
quirements of N.J.S.A. 34:15-36 and set forth 
adequate findings, the award must be reversed 
because petitioner’s doctors had examined him 
26 months before he testified and 35 months 
before the determination of disability; an 
award of compensation must be based on the 
disability that exists at the time of the deter- 
mination. 


he ae Division; Allen v. Ebon Services 

international, Inc., A-3085-88T3; per curiam 
ian (Judges Coleman and Brody); decided 
October 5, 1989; in Opinions Approved column 
December 28, 1989. 
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In a workers’ compensation case, a respon- 
dent/employer may modify or rescind a pre- 
hearing offer of compensation to an employee 
for partial-permanent disability made pursuant 
to N.J.S.A. 34:15-64; the purpose of the statute 
is to encourage employers to comply promptly 
with their affirmative obligation to pay com- 
pensation benefits when they first receive notice 
of a work-connected accident and resulting 
disability, but such good-faith offers made 
under the statute are not binding and irrevo- 
cable to the extent that payments pursuant 
thereto have not yet been made. 


Appellate Division; Torres v. Miller, A- 
2379-88T1; opinion by Havey, J.A.D.; decided 





January 30, 1990; in Opinions Approved column 
February 22, 1990. 
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Where a worker can only perform light duty 
following a compensable accident, the injured 
worker is entitled to temporary-disability ben- 
efits if the employer does not provide suitable 
light-duty work; the burden is on the employer 
to show that light work was offered to the 
worker but refused; here, the denial of tempo- 
rary-disability benefits was not reasonably 
based on the evidence. 


Appellate Division; Williams v. Topps 
Appliance City, A-3456-88T3; opinion by 
Coleman, P.J.A.D.; decided December 14, 1989; 
in Opinions Approved column April 12, 1990. 
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Special-supplementary-benefit payments 
pursuant to N.J.S.A. 34:15-95.4 are payable if 
the employee’s last exposure to a condition 
which materially contributed to his occupa- 
tional disease occurred earlier than January 1, 
1980, unless, in the case of a disability claim, 
the occupational disease first manifested itself 
after January 1, 1980, or, in the case of a 
dependency claim, the employee died after 
January 1, 1980; and in either case, the em- 
ployee’s pre-1980 wage was not a factor in 
calculating the applicable workers’ compensa- 
tion rate because if it were used the resulting 
benefit rate would have been less than 20% of 
the statewide average weekly wage. 


Appellate Division; Jenkins v. Johns- 
Manville Products ey @tc., A-4847-87T2; 
opinion by Brochin, J.A.D.; decided April 27, 
1990; in Opinions Approved column May 24, 
1990. 
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Petitioner’s gunshot wound, inflicted at her 
place of employment by a deranged former 
boyfriend, did not ‘‘arise out of’ her employ- 
ment since the risk that he would commit an 
attack on her was not limited to the job site, as 
evidenced by the fact that four days before the 
attack he was found lurking about petitioner’s 
home, and he had in his possession a knife. 


Appellate Division; Marky v. Dee Rose 
Furniture Co., A-4949- 88T1; opinion by 
O’Brien, J.A.D.; decided May 17, 1990; in 
Opinions Approved column June 7, 1990. 
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WRONGFUL BIRTH 


The birth of a normal, healthy child as a 
consequence of a sexual relationship between 
consenting adults precludes inquiry by courts 
into representations that may have been made 
before or during that relationship by either of 
the partners concerning birth control; on public 
policy grounds, this mother may not sue the 
father (who has been ordered to pay child 
support) in tort for his false representation that 
he had had a vasectomy. 


Appellate Division; C.A.M. v. R.A.W., A- 
1648-88T2; opinion by O’Brien, J.A.D.; dissent 
by Stern, J.A.D.; decided January 9, 1990; in 
Opinions Approved column February 1, 1990. 
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WRONGFUL DISCHARGE 

(see FORFEITURE, PREEMPTION, RET- 
ROACTIVITY, REVERSE DIS- 
CRIMINATION, TORTS) 
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Kathleen Bird, April 5 ........... p. 869. 


Carella Merges with Bergen Firm; by 
Allyson Lee Moore, April 5 ... p. 872. 
Women Making Partner: Slow Prog- 
ress; by Suzanne Riss, April 26 
rabapdncgpresag seb thunpaatateabinrsans p. 1069. 
Firms Need Flexible Policy for Mother; 
by Suzanne Riss, May 24 ..... p. 1360. 
FTC Reviewing Proposals on Firms’ 
Diversification; by Linda Himelstein, 
DA HG: dachesiaatvdeawsasbexsensens p. 1433. 
Former Partner’s Suit for Share Stirs 
Ire at Robinson, Wayne; by Henry 
Gottlieb, June 21 ........0...000. p. 1645. 
Cary Edwards’ Firm Joins New York’s 
Mudge Rose; by Elise Rosenblum, June 
, eee eee ee p. 1729. 
New Associates’ Pay to Top $60,000 at 
Major Firms; by Suzanne Riss, June 28 
shh nsiibiemdsinniniaiuentalie waatines p. 1732. 
McCarter and Mudge Rose Gain in 
Quest for Bond Business; by Elise 
Rosenblum, June 28 ............ p. 1751. 


LAW OFFICE MANAGEMENT 

To Keep Your Clients Happ, Keep in 
Touch; by Sally Schmidt, March 8 
snp hedligneaitanepedanisanasbexrscsetnesess p. 589. 
Learning the High Cost of Bad Debt; by 
Les Kirschbaum, March 22 .... p. 749. 
How In-House Training Can Reduce 
Turnover Among Legal Secretaries; by 
Sandra L. Yost, April 5 ......... p. 882. 
‘Senior Paralegal’ is More Than Just a 
Title; by Barbara Grajski, April 19 
sapekinstesenhentelbieneminiedienavees p. 1018. 
Novel Data Base Reins In Unwieldy 
Asbestos Suits; by Margaret Young, 
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Amending Traditional Partnerships; by 
Peter Giuliani, May 17 ........ p. 1292. 


Lawyers Advised to Master Direct 
Marketing; by William J. Flanner Jr., 
Er eee p. 1441. 
British Cousins Beckon Legal-Empire 
Builders; by John Riggs Jr., June 14 
calrenaigrinagswemaiensanbnngannieass p. 1597. 
Shortfall Fuels Rivalry for Legal Sec- 
retaries; by Caroline V. Clarke, June 28 
adccendaneecsedebusbesceressabiscongns p. 1746. 


LAW SCHOOLS 

N.J. Faculty Salaries Keep Pace With 
N.Y.; by Ronald J. Fleury, Feb. 1 
sadvehesviahiestnetanestiadbasasena p. 224. 
Rutgers Profs Oft-Published, But What 
Does It Measure?; by Suzanne Riss, 
, Se ee nee p. 224. 
Loss of Funds Threatens N.J. En- 
vironmental Clinic; by Elise Rosen- 
blum, April 19 ...............68 p. 1008. 
Tenure Denial at Rutgers Stirs Faculty, 
Student Ire; by Bruce S. Rosen, May 10 
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LAWYER ADVERTISING 

Dialing 1-800-Ethical Questions; by 
Tracy Schroth, April 12 ......... p. 937. 


Bar Groups Question Propriety of Ad 
Co-op; by Tracy Schroth, May 17 
cup hedipsappiininonntspeseuecndbaxcees p. 1279. 


LEGAL ADVERTISING 
Piqued Politicians Punish Paper by 
Pulling Legals; by Henry Gottlieb, Feb. 





LEGAL WRITING BY TOM 
GOLDSTEIN AND JETHRO K. 
LIEBERMAN 

Who Says ‘Bad Writing Makes Bad 


Lawyers 7; Fed. 15 ....cccscecees p. 340. 
Lawyerish Prose: Ancient Scourge of 
the Profession; March 1 ......... p. 531. 
Bad Legal Writing: The Roots Are 
eer p. 686. 
The Lawyers’ Brand of Professional Pig 
Bee PO BOP kris caxiess cai cess p. 817. 
Charting a Clear Course Through 
Rocky Writing; April 12 ........ p. 951. 
Computers: Bane or Boon to Clear 
Legal Writing?; April 26 ...... p. 1082. 


Writing Audit Bares Flaws, Makes 
Scribes of Scribblers; May 10 
Sg RinbbeRAabenenhseegnsbagesecubandes p. 1218. 
Lawyers Would Do Well to Copy Edi- 
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Rhyme, Reason Sure to Follow Well- 


Crafted Lead; June 7 ........... p. 1502. 
A Good Lead Must Be Hook, Line and 
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LEGISLATION 


Tough Water Pollution Bill Could 
Backfire; by Ronald J. Fleury, March 
ME <boanuudhossepuieneagihassegsaaseses p. 808. 
‘Bad Faith’ Bill May Open Lucrative 
Practice Area; by Jeffrey Kanige, April 
Be aeinindddiststsaindecanianssesgeit p. 1071. 


LITIGATION 

Litigants Seek Single Judge in Plywood 
Cases; by Tracy Schroth, Jan. 4 . p. 1. 
Tobacco Ruling Sends Mixed Signals; 
by Elise Rosenblum, Jan. 11 .... p. 53. 
Toxic Tort Trial Flees Polluted Court- 
house; by Jeffrey Kanige, Jan. 11 
sgcampiahbubereenhebseoeceinnsinstousbess p. 56. 
Former In-House Counsel Loses Suit 
Against UMDNJ; by Tim O’Brien, Jan. 
Ot Add anepennstingecvunsoumaxamuaees p. 169. 
Cigarette Suit Continues Despite Plain- 
tiff's Death; by Ronald J. Fleury, Jan. 
Mn: idkadthethaasenanabicentssdcumaaie p. 173. 
Clogged Civil Calendar Makes Manip- 
ulation Easy; by Elise Rosenblum, 
MAE vencseneoanssecsssaabsaconcs p. 579. 
Court Relief and a Bill Studied in 
Plywood Case; by Tracy Schroth, April 
_ AS eee p. 940. 
McCarter Wins $1 Billion Verdict; by 
Elise Rosenblum, April 19 ... p. 1005. 
Teaneck Case Teams Unlikely Duo; by 
Tracy Schroth, April 26 ....... p. 1072. 
Novel Fraud Suit Cites Pan Am for 
Safety Ads; by Ronald J. Fleury, April 
Se ee eee p. 1072. 
Fees May Top School Boards’ Losses; 
by Kathleen Bird, May 24 .... p. 1357. 
$80 Million Settlement Sets Mark; by 
Tracy Schroth, June 7 ......... p. 1489. 
When Diploma Mills Close, Who Pays 
the Loans; by Ronald J. Fleury, June 7 
Apahdacivdnladiacescoubideperheentents p. 1491. 
Fired Rabbi Argues Separation of 
Synagogue and State; by Suzanne Riss, 
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LOBBYING 

Allegations by LEGAL Director May 
Hurt Group; by Jeffrey Kanige, March 
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MEDICAL MALPRACTICE 
Major Ruling on Malpractice Jury 
Awards; by Jeffrey Kanige, May 31 
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MINORITIES 

Minorities Withheld Jab at Del Tufo; by 
Henry Gottlieb, March 15 ...... p. 673. 


Impact of Proposed Rule to Ban Bias is 
Questioned; by Allyson Lee Moore, 
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Few Cracks in White Male Bastion; by 
Allyson Lee Moore, April 26 p. 1069. 
Civiletti Outlines a Plan for Attracting 
Minorities; by Allyson Lee Moore, 
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MOUNT LAUREL 

‘Oakwood’ Settle; by Jeffrey Kanige, 
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MUNICIPAL COURTS 

Municipal Plea Bargains Permitted; by 
Elise Rosenblum, Feb. 1 ........ p. 221. 


NEW JERSEY ATTORNEY GEN- 
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Eakeley Appointed to Fill A.G.’s Ist 


Assistant Post; by Suzanne Riss, Feb. 8 
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A.G. Favors Expanded Antitrust Unit; 
by Allyson Lee Moore, May 24 
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A.G. Deputies Rattled by Austerity 
Talk; by Henry Gottlieb, June 7 
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NEW JERSEY FEDERAL PRAC- 
TICE BY ROBERT E. BARTKUS 

Conference Proposes Major Changes to 
PRCP Jam. 18 .......0ccccccesers p. 132. 
A John Doe Defendant Does Not Di- 
versity Make; April 26 ........ p. 1079. 
Without ‘Reason,’ Certified Order 
Loses Appeal; June 28 ......... p. 1741. 
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Gibbons is Appointed to Law Journal 
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Burlington’s Haines Joins Law Journal 
Ediorial Board; March 22 ...... p. 741. 
Schnitzer, Eakeley Honored at Law 
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NEW JERSEY SUPREME COURT 

Wilentz Gives $13.5M in Surplus Funds 
to State; by Tracy Schroth, Jan. 25 
en ee Re er p. 172. 
Court Rejects Three-Year Recusal Plan 
for Clifford; by Henry Gottlieb, Feb. 
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Supreme Court’s Statement on Justice 
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Findings of the Judicial Conduct Ad- 
visory Committee; Feb. 15 ..... p. 335. 


OP-ED 

— Death Penalty 

Seeing Death: Should Executions be 
Public?; by Robert Augustus Harper 
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Death is Not a Spectacle; by Ernest van 
den Haag, April 12 ............... p. 945. 
State-Made Snuff Films; by Gerald F. 
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— Discrimination 


Discrimination Victims Deserve Trial 
by Jury; by Joseph Charles Jr. and 
Peter van Schaick, April 5 ...... p. 877. 
— Environmental Law 

Send Judges to Environmental School; 
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by James L. Oakes, Jan. 25 .... p. 175. 
— Family Law 

Reflections on a Custody Fight, New 
Zealand-Style; by Bertram Polow, 
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— Insurance Law 

‘Greetings from the Insurance Fraud 
Division ...’; by Joel I. Rachmiel, May 
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— Land Use 

‘Consumable’ Resources: A Recipe for 
Disaster; by Nicholas Conover English, 
PUG Wicakhodexthcdveigecuseivivicrsss p. 279. 
— Legislation 

The State’s Industries Don’t Need Any 
HELP; by Peter Gold, June 14 
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— Mount Laurel Il 

Mount Laurel II: Seriously Re- 
considered; by Martha Lamar, Alan 
Mallach and John Payne, June 14 
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— Public Interest Law 

Let the Community Health Law Project 
Live; by Jeffrey A. Brown, M.D., and 
John Sarno, March 22 ........... p. 745. 
— State Bar 

State Bar Outlines Plans for Spending, 
Growth; by Alan J. Pogarsky, June 7 
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— World Law 

The Peace Dividend and Enforceable 
World Law; by Myron W. Kronisch, 
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PARALEGALS 

Pay for Paralegals Lags in N.J., Survey 
Shows; by Suzanne Riss, Feb. 22 
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— Aviation Litigation 

Avianca 52: A Study in Air Disasters; 
by Michel F. Baumeister and Allan 
Young, April 26 ................ p. 1078. 
— Bankruptcy Law 

Client Bankruptcy Leaves Contingent 
Fee at Risk; by Steven R. Neuner, June 
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— Contract Law 

Cutting Through All the Confusion 
Over Contracts with Options; by Neal 
S. Solomon, March 8 ............ p. 584. 
— Criminal Law 

When Private Crimes Breach Public 
Trust; by Edward J. Kologi, June 14 
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— Employment Law 

Family Leave Act: Mrs. Cleaver Goes 
to Work; by Stephen S. Mayer and 
James M. Beach, April 5 ....... p. 879. 
— Environmental Law 

Full Agenda Awaits Environmental 
Prosecutor; by Albert I. Telsey, Feb. 1 
RS. S. eeeee p. 228. 
— Estate Planning 

How to Succeed a Small Family Busi- 
ness Without Major Tax Planning; by 
Barry S. Sziklay, Jan. 25 ....... p. 176. 
— Franchise Law 

Applying Franchise Act to Terminated 
Distributors; by William J. Sweeney, 
DN EP -anvetasessecccvcreususeess p. 680. 
— Health Care Law 

‘Living Wills’ Create New Area of 
Liability; by Kevin R. Jespersen and 
Linda Cowell Ryan, April 19 p. 1014. 
— Immigration Law 

Due Process Casualties of the War on 
Drugs; by William E. McAlvanah, May 
Dele asebiieduiabbabieessdsedieacenens p. 1216. 
— Insurance Law 

Storm of ‘Bad Faith’ on Horizon for 
Insurer; by Jack L. Cohen, May 17 
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— Intellectual Property 

Security Interests in Intellectual Prop- 
erty; by John L. Mesrobian and Ken- 
neth R. Schaefer, Feb. 15 ...... p. 336. 
Gaining and Guarding Security Interests 
in Intellectual Property; by John L. 
Mesrobian and Kenneth R. Schaefer, 
NG kbc ccévanscancsiccssenunes p. 814. 
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Speeding Trials Call for Fine-Tuned 
Defense; by Kenneth A. Vercammen, 
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In Public-Safety Jobs, Drug Testing 
Makes Sense; by Lane J. Biviano, June 
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New Lemon Law Creates Expansive 
Remedies; by Howard A. Gutman, Feb. 
2 . 460. 
Identifying the Product in Toxic-Tort 
Litigation; by Roy Alan Cohen and 
Janet DiGiorgio, April 12 ....... p. 947. 
Vaccine Act Allows Broad Remedy, 
Tight Window; by Anita Hotchkiss and 
Randi Pomerantz, May 24 .... p. 1367. 
— Securities Law 

Stock Option Planning: An Insider Safe 
Harbor; by Victor H. Boyajian, May 3 
sclivenieiibadincevegstanagegavensnenagh p. 1147. 
2nd Circuit Dramatizes Need for ‘In- 
sider’ Statute; by Harvey Pitt and Karl 
Groskaufmanis, May 31 ....... p. 1439. 
— Workers’ Compensation 
Compensable Industrial Disease a 
Catching Idea; by Jon L. Gelman, 
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POUR UUEEO EOC OSES SSC UCC eee eee 


PRO BONO 

Buying Out of Pro Bono: Somerset Plan 
is Envied; by Suzanne Riss, March 15 
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Court-Appointed Posts Should Rotate, 
Panel Says; by Elise Rosenblum, April 
5 . 869. 
Ramsey Clark Speaks for Global Pro 
Bono Efforts; by Ronald J. Fleury, 
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PUBLIC ADVOCATE 

Troubled Times at Public Advocate; by 
Henry Gottlieb, Feb. 8 .......... p. 273. 


Judge Sets Guidelines for Assisting the 
Homeless; by Elise Rosenblum, Feb. 22 
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A Tough Job for Mr. Nice Guy; by 
Henry Gottlieb, March 8 ........ p. 577. 


REAL ESTATE AND THE EN- 
VIRONMENT 

Environmental Legislation in 1989 in 
Review; by Marsha Wolf and Lewis 
Goldshore, March 8 .............. p. 638. 
Three Keys to Marketing a Distressed 
Community; by Thomas Dillon, March 
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Swift and Economical Strategy; by 
Steven L. Good, March 8 ...... p. 642. 
Rent Stabilization Agreements vs. Rent 
Control; by Gene J. Anthony, March 8 
shsbkanssethsenkeedeltradistesesecaseull p. 644. 
Pitfalls to Avoid in Real Sraaely Tax 
Appeals; by Saul A. Wolfe, March 8 
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A Groundwater- -Quality Protection In- 
itiative; by Edward A. Hogan and 
Joseph I. McGovern, March 8p. 648. 
Prosecutors’ New Tacks in En- 
vironmental Cases; by Paul G. Nittoly, 
Sr ee p. 650. 
The Tenant’s View of the Right to 
Assign, Sublet; by Jeffrey H. Newman, 
PED TF Ghnccdbninbercocsctncceseinh p. 652. 
New Law for Sale of Out-of-State 
Properties; by Brook Boyd, March 8 
pabubeinedlinsicutecearevedaanacectgales p. 654. 
Meeting Labeling Rules in Right to 
Know Law; by Richard A. Epstein, 
SNE svcessnsselaniatasoreesugete p. 656. 
Environmental Liabilities Pose New 
Risk in Loans; by Susan C. Gieser, 
re ee p. 658. 
Everyone’s Back Yard: Defraying the 
Social Costs of Toxic Waste; by 
Charles J. Walsh and Philip A. Bram- 
enn p. 1549. 
When ECRA is Triggered, Businesses 
go Bust; by Bruce G. Siminoff, June 7 
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Managing Real Estate in the Land of 
ECRA; by Thomas Walsh, June 7 
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ECRA Applicability: Traps for the 
Unwary; by Harriett Jane Olson and 
Kathleen T. Kneis, June 7 .... p. 1556. 
Leases are Big Deals, Even for Law 
Firms; by Richard Springwater, June 7 
deinnidhranrevhpevebineawneneheneisiees p. 1558. 
Lender Liability for Environmental 
Hazards; by Peter J. Herzberg, June 7 
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With Rescissions on the Rise, Caveat 
Vendor; by Neal Solomon, June 7 
uésenukeiedeesestadeksdenieceewonbecns p. 1563. 
Clean Water Enforcement Enters a New 
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New State Wetlands Act Bogged Down 
by Suits; by Neil Yoskin, June 7 
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Smoke Signals: Prosecutions on the 
Horizon; by J. Michael Nolan Jr., June 
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Developer’s Dilemma: When to Draw 
Lines; by Jonathan E. Drill, June 7 
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Ruling May Spur Tax Overhaul; by 
Jeffrey Kanige, Feb. 22 ......... p. 453. 


Abbott’s Shrewd Activism, Deference; 
by Kathleen Bird, June 14 .... p. 1585. 
Abbott v. Burke: A Closer Look by Six 
Commentators, June 21 ....... p. 1645. 
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Education Tax Hikes Are Easy, Higher 
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Ricmers, FURS ZI ....c.csescaces p. 1663. 
A Constitutional Commitment to Ed- 
ucation; by Paul L. Tractenberg, June 
Bin dis ikitnendebedstiendnmauensnetis p. 1664. 
With Abbott, Justices in for the Long 
Haul; by Robert F. Williams, June 21 
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Kentucky May Hold Answer to What 
Lies Ahead; by Debra Dawahare, June 
EL iesnataaewbiasesininegehuan nantes p. 1665. 
The Unanswered Question: Who Pays 
for Abbott?; by Richard Lehne, June 21 
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SENTENCING 

Wilentz Wantsf to Make Sense out of 
Sentencing; by Henry Gottlieb, March 
Sie IDES AIL AoE RAE Be p. 809. 


SETTLEMENTS 

To Enforce Settlements Plan Ahead, 
Warns Judge; by Jeffrey Kanige, April 
5 . 872. 


SORKOW, HARVEY 
Sorkow, Baby M Judge, Takes Early 
Retirement; by Suzanne Riss, 525. 


STATE BAR 

When Bar Bill Comes, More Lawyers 
Say No; by Tim O’Brien, May 17 
vihbahtptnasniinpeaisebadedaibianestens p. 1277. 
Cautious, Quiet Pogarsky Takes Over 
as Bar Leader; by Jeffrey Kanige, May 
EF’ sicahtastvedgdenauestadaubanrenses p. 1277. 


STATE POLICE 

A.G. Fails to Halt Forum on Trooper 
Searches; by Suzanne Riss, Jan. 25 
see eaRebebannnneseostsadootscesesansnges p. 171. 
Unlikely Allies: Dintino and the ACLU; 
by Henry Gottlieb, April 12 .... p. 937. 
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A ‘Disgruntled Bear’ Sees Doom, and 
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A Final Recommendation: A New Se- 
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Successor-Liabilty Plaintiffs Shift 
Strategy; by Ronald J. Fleury, March 
F. Subdadindeesetbaendenteasseakinca p. 739. 
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Fighting Back Those ‘Fighting Words’; 
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The Casual Trampling of International 
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Let’s Hear Two Cheers For the Civil 
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White Lies at the White House; March 
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‘Collision Course’ Over Roe v. Wade: 
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Come Ast; May 3 ..........00000. p. 1148. 
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Blind Justice; May 17 ......... p. 1290. 
Charting Foreign Policy: Interbranch 
Tug of War; May 31 ........... p. 1440. 
Hinterlands Offer Hope to Education 
Revolution; June 28 ............ p. 1744. 
TAXATION 


Hardwick Still Pushing Commuter Tax 
Battle; by Jeffrey Kanige, March 8 
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Taxing Contaminated Properties: What 
is Fair?; by Elise Rosenblum, May 3 
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TORT REFORM 

Tort Reform: Cash Cow for Lobbyists; 
by Sheila Kaplan, Feb. 22 ...... p. 456. 
TOXIC TORT 


Criteria Broadened for Toxic Tort Ex- 
perts; by Ronald J. Fleury, June 14 
p. 1587. 
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Strike Force Attorneys Willingly Join 
Alito; by Suzanne Riss, Jan. 11 p. 57. 
Quest To Replace Alito in Disarray; by 
Allyson Lee Moore, Jan. 25 ... p. 169. 
Federal Bar Seeks Say on U.S. At- 
torney; by Tracy Schroth, June 21 
juavbpisdhubaysiedeenantncissunaksens p. 1645. 
U.S. SUPREME COURT 

High Court Considers ‘Gotcha’ Juris- 
diction; by Lisa Stansky, March 15 
ape re er enceey rere eee re ee p. 677. 
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CD-ROM: Law Library on a Compact 
og . See p. 341. 
Master Tax Guide Useful and Easy to 
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Programs to Make IRS Returns Less 
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Organizing Your Discovery With ‘Cat- 
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Microsoft Works: Best Software for 
Beginners; April 26 ............ p. 1081. 
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a Snap; May 10 ................. p. 1219. 
Tussman Program Tops in Vital Time 
and Billing; May 24 ............ p. 1371. 
Taking Routine Out of Document 
Preparation; June 7 ............. p. 1503. 
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Gadgetry; June 21 .............+ p. 1659. 
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— Attorney Ethics 

Judges Attack Attorneys’ Unprofes- 
sional Behavior; by Hons. Alfred Wolin 
and H. Lee Sarokin, March 8 .. p. 583. 
— Death Penalty 

The Rehnquist Court and the Death 
Penalty; by Hon. Marie Garibaldi, 


DOE Leuncncecceadeseptncetatas p. 813. 
— Drugs 

Drugs During Pregnancy: Tragic, But 
Not Criminal; May 31 ......... p. 1437. 


— Essex Courts 

Tate Offers Solutions to Jammed Essex 
Courts; by Herbert Tate, May 3 
‘ch nga pashan anaNeeouehevcerveies p. 1145. 
— Federal Courts 

A Drug-War Casualty: Federal Civil 
Practice; by Hon. John Gerry, Feb. 1 
sae ndbadenn saben chbbacentous+ensgeeesd p. 227. 
— Gender Bias 

Transitional Times for Women in the 
Courts; by Hon. Martin Haines, April 
Sh. suahGacathensteessteubwenstantenes p. 1077. 
— Judiciary 

The Approaching Judiciary Crisis; by 
Hon. Robert Wilentz, March 22 
sie Setcesaieahgteeknsenkeatieetsnppilied p. 745. 
— Lawyer Advertising 

Old Mistrust of Lawyer Advertising 
Dies Hard; April 26 ............ p. 1077. 
— Legal Ethics 

Firms’ Far-Flung Fealty Saps Attorney 
Autonomy; May 10 ............ p. 1213. 
— Legal Services 

A State vs. National Legal Services 
Face Off; by Melville Miller, April 5 
sbhdinigh eipebe shavicnnabdhedthetenntinbbeas p. 877. 
— Media Law 

Walking the Line Between Free Press 
and Fair Trial; May 24 ........ p. 1365. 
That Delicate Balance: Fair Trial vs. 
Free Press; June 7 .............. p. 1497. 
— U.S. Supreme Court 

Casting an Eye on the ‘Least Dangerous 
Branch’ (review of The Ascent of 
Pragmatism: The Burger Court in Ac- 
tion); by John J. Gibbons, March 1 
pednbhedneacncedaneccrnastechavaesageees p. 527. 
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EDITORIALS 


The Deficit of Trial Justice; Jan. 4 





iudsigiesaeierbeebeXivabsieeinncesseentte p. 6. 
Murder is Murder; Jan. 11 ...... p. 58. 
Constituent Service vs. Influence- 
Peddling: The Thin Line; Jan. 18 
EY ee OTOL TTR eo entger Hae . 130. 
Automation and the Billable Hour; Jan. 
, ET Ce eee p. 174. 


What Have You Done For Me Lately? 
Aging in the Law Firm; Feb. 1 
SundighdsentnkbUbheis tguneinemnirneenns p. 226. 
Landlord-Tenant: Short-Term Gains for 
Some, Long-Term Losses for Many; 
PES. OF kes anentersvanancaksesasegenis p. 278. 
An Unfortunate One-Two Punch; Feb. 


OP dhnknckbasnaiaghewmennehisin teased p. 334. 
Politics and the Judiciary; Feb. 22 
Sididtennikhns ia kiaheideheb haiti nein p. 458 
Whose Ox?; Feb. 22 .........000. p. 458. 


Taking the Lawyer for the Client; 
OE BE pabiwexksesncendsapentvasscs p. 526. 
Nelson Mandela’s Release; March 1 


is hes MARDER D TERRA RRERNaiey p. 526. 
Proceed with Caution; March 8 
dbkechdsnstibarnssercdidinenbumnntiness p. 582. 
The Pathfinders’ Report; March 8 
Pei os ores ey spi causes ver eilass p. 582. 


Appointed Counsel; March 15 . p. 678. 
The Pathfinders’ Report II: Case Man- 
agement; March 15 ............... p. 678. 
Court Reporter vs. Tape Recorder; 
EEL TEE. eicdvesgueaseepsansvenente p. 744. 
The Pathfinders’ Report III: Juvenile 


Detention; March 22 ............. p. 744. 
High Profile; March 29 ......... p. 812. 
Daniels in the Lion’s Den; March 29 
esbdendecasencxsahhnveg mectindaapdotad p. 812. 
Congress Should React; April 5 
ae: Ee a ee ee ee p. 876. 


Drug Test Guidelines; April 5 . p. 876. 


Not So Fast, Pardner?; April 12 
dhcckecsmtubestotdaben tins sngubaenes ons . 944, 
Help Your Neighbor, But...; April 19 
ckiheaiidedksbinsabhsstbibinasionyest p. 1012. 
Promises to Keep; April 19 .. p. 1012. 
Scapegoating; April 26 ........ p. 1076. 
CPR in the Courts; April 26 . p. 1076. 


Mt. Laurel II Reconsidered; May 3 
Shi tindaetaible de sAaieinins Creaiataess p. 1144. 
No More Law Day?; May 3 . p. 1144. 
The Law Revision Commission; May 
BP shih isdvadihalunionbasionnase p. 1212. 
The Amdur Solution; May 17 p. 1284. 
Tort and Health Care; May 17 


qndnenbisdapevenccedbialastiasanasia’ p. 1284. 
Bonfire of the Vanities; May 24 
qisebehenesecuabestagitadanludhueketes p. 1364. 
Abolish Diversity; May 31 ... p. 1436. 


Proposed RPC 8.4(g); June 7 p. 1496. 
Head in the Sand; June 7 ..... p. 1496. 
Fact-Sensitive Sentencing; June 14 
sissbaahnldeseais sontneswthesianiandtl p. 1592. 
Footnote: Samuel A. Alito Jr. to the 
Third Circuit; June 14 ......... p. 1592. 
Imperfect Together; June 21 . p. 1652. 
Building International Law; June 21 


tas cnhtunteashsherceneetouaseghelinins p. 1652. 
A Pro Bono Talent Bank?; June 28 
PCT TS eee eC TT yee A p. 1736. 
Personal Note: Prof. Alan Schwarz, 
1932-1990; June 28 ............ p. 1736. 


ETHICS OPINIONS 


Opinion 637 — Division of Fees: Part- 
nership Between New Jersey attorney 
and Out-of-State Attorneys with New 
Jersey Office; March 1 .......... p. 522. 
Opinion 638 — Reporting Professional 
Misconduct: Disclosure of Information 
Obtained from Attorney/Client During 
Course of Representation in Malpractice 
Action. 

Opinion 639 — Conflict of Interest: 
Law Firm Employing Services of Title 
Insurance Agency Owned by an Asso- 
ciate of the Firm; April 5 ....... p. 894. 
Opinion 640 — Conflict of Interest: 
Law Firm Retainedf by Insurance Car- 
rier for Municipality or Self-Insured 
Municipality Representing Private 
Clients Before Municipal Boards; April 
Dy hshknes<sagdunvespnsdpuabeniiisuatioes p. 894. 
Opinion 641 — Conflict of Interest: 
Cousel for Board of Trustees of Free 
Public Library Practicing Before Mu- 
nicipal Court and Boards; April 5 
dedkcnbintbiansiveaceesseschinaliebeaees p. 894. 
Opinion 642 — Privileged Commu- 
nications: Disclosure of Client’s Non- 
Material Misrepresentation; April 26 
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p. 1097. 
Opinion 643 — Privileged Commu- 
nications: Disclosure of Material Fact 
Which, If Not Disclosed, May Tend to 


Mislead the Tribunal; May 24 
enstnigahadaddceate is Rea aiintkvsiies p. 1358. 
NOTICES TO THE BAR 


Report to the Committee to Implement 
Plea Agrements in Municipal Court; 
BR. BO. daskkereseasvisdssuisne p. 214. 
Statements of Issues on Appeal; +, 
Report of the Ad Hoc Supreme Court 
Committee on Law Firm Names; Feb. 8 
neh ecousstevcanesdeerqnabecsiuanalageted p. 316. 
Somerset County Civil Motion Practice, 
Advance Trial Call, and Civil Calendar 
oe XS ere ee ee p. 274. 
Proposed Rule Barring Discriminatory 
Conduct; March 15 ............... p. 674. 
Office of Attorney Ethics Proposed 
Rules Changes; March 15 ...... p. 728. 
Expansion of Local Filing Projects to 
Hudson, Hunteredon, Somerset, Susex 
and Warren Counties; March 29 
Abn nketecieensts) eaheusesanmesheeninks p. 806. 





Petitions for Certification Granted; 
ED BP Las. cinedcesneveniabiansoss p. 806. 
Final Report of the Supreme Court 
Committee on Court Appointments of 
Fiduciaries, Counsel and Experts; 
PEE AUP dipcosessencgsiecsquscsvancs p. 856. 
Appellate Division Emergent Applica- 
tions During 1989-90 Court Term; 


NM’ cacsines dhacivvicenssstihes p. 806. 
First Report on the Judicial Perform- 
ance Program; May 3 .......... p. 1194. 


New Jersey Bar Association Proposed 
Operating Budget for 1990-91; May 10 
apullvcexvapCebelasesseuslaledinns sedan p. 1206. 
Report of the Supreme Court Com- 
mittee on Civil and Family Motion 
Practice; May 17 .....cs..sesees p. 1344. 
Report of the Supreme Court Com- 
mittee on Environmental Litigation; 
ET GP nk dee ctieshestsrasdiantoere p. 1413. 
Amendments to the Federal Rules of 
Criminal Procedure; June 28 . p. 1730. 


SUPPLEMENTS 


Pathfinders Committee Report; Jan. 4 
SAstsebbennehiad cobiasecoduonendetekhblnn p. 41. 
Photographs of Newly Admitted At- 
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SORES FID. © sccsesccssccsevscencas p. 14. 
New Jersey Supreme Court Task Force 
on Minority Concerns Interim Report; 
BEND. BE -Sanvccenseinassnsdenteresynis p. 109. 
July to December 1989 Index; Jan. 11. 
Guide to Federal District Judges and 
Magistrates; Jan. 25. 

New Jersey Statutes and Executive Or- 
ders; Feb. 8. 

New Jersey Supreme Court Committee 
SU, De EF cxesecndiscssecess p. 385. 
Law and Technology Supplement; Feb. 
UE - sikabbticnannadiabuscnibnas caneweds p. 509 
Real Estate and the Environment; 
OEE TD bn sndicaaerdacevescaeiecises p. 637. 
New Jersey Statutes and Executive Or- 
ders; March 1. 

1990 Guide to New Jersey Attorney 
Trust Account Depositories; March 29. 
New Jersey Statutes and Executive Or- 
ders; May 10. 

Technology 1990; May 10. 
Successful Bar Candidates 
1990; May 24. 

February 1990 Bar Examination Essay 
Question and Answers; June 7. 

Newly Admitted Attorneys February 
1990 (Photographs); June 21 . p. 1666. 
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A must to complete your law library. 
+ 6 months of issues plus an index. 
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Complete your law library by adding Bound Volume 
# 125 (January through June 19905 
shipping on September 24, 1990. 


New Sersey Law Sournal 


BOUND VOLUME 

















.) This volume will be available for 


To order this new bound volume, simply mail your check, or purchase 
order for $115.00 (price includes shipping). 


If you are not completely satisfied with your bound volume, simply return it to us for a full refund. 




















